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PREFACE 



TO THE FIRST EDITION. 



The general nature and object of the following work wilt 
probably appear, to most readers, from its title. The author 
may, without incurring the imputation of vanity, remark, 
that the plan of it is original. Mere originality is no merit ; 
for it is likely to be the prominent feature in the productions 
of a visionary or a madman ; and only when combined with 
wisdotn, utility^ and a ferfect execution^ constitutes a suita- 
ble subject of praise. The originality, or, to use a less am- 
bitious word, novelty^ of the plan, however, requires, or at 
least justifies, a few words of explanation and defence. 

The only general, elementary treatises upon our law, are 
Blackstone's " Commentaries" and Kent's " Commentaries." 
I put out of view the large " Abridgments" or " Digests" of 
Gomyns, Bacon, and Dane ; because their great magnitude 
manifestly distinguishes them from every thing in the na- 
ture of a brief and compendious abstract, and precludes them 
from popular use. In regard to the " Commentaries" of 
Blackstone and Kent, it will be attempted, without implying 
the slightest pretension to rival these invaluable productions, 
to point out wherein they differ from the present work. 

These are large tcorks^ usually occupying four large 
volumes, and costing from ten to sixteen dollars ; the follow- 
ing work is a small and cheap one, making a single octavo 
volume of about three hundred and fifty pages, and costing 
but three dollars. 
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Blackstone's Commentaries, it is well known, contain a 
large amount of matter, which is either in its nature not le- 
g(df hut historical and political, or has no applicability, and 
6ven to the professional reader is of little use, in this coun- 
try. As an elegant and philosophical sketch of the English 
common and statute law, the work cannot be overrated ; but 
as little can it be depended upon, either by the legal or the 
general student, for a view of American law in its present 
condition. The " Commentaries" of Chancellor Kent, — ad- 
mirable as they are, and honorable alike to the author and to 
his country, — are occupied, to the extent of one entire volume, 
with the Law of Nations and Constitutional Law ; both 
of which have more of a political than a strictly legal aspect, 
and are therefore wholly omitted in the present work. Kent 
is also, like Blackstone, speculative, historical, and discur- 
sive, enlarging at great length upon a few interesting titles, 
and consequently passing by, for want of room, several im- 
portant legal topics. The present work is designed to pre- 
sent American law, technically so called, as it is, in its va- 
rious branches of rights, wrongs, and remedies. To effect 
this object in so small a compass, it carefully abstains from 
all criticism, speculation, or history ; and confines itself 
to a plain, brief statement of principles now in force, with 
occasional illustrations. 

The title of this book will probably provoke a criticism 
like the following ; — that it is an attempt to compress into a 
nut-shell that which is in extent infinite; to teach briefly 
and familiarly, that which is in Us nature mysterious and 
obscure; and to impose upon the community as useful, that 
which is, for all but a handful of men, wholly unprofitable. 
This threefold accusation imposes upon the author the cor- 
responding duty of showing, not that the present work is, 
but that such a work may be, at once comprehensioe, intel- 
ligible, and useful. 

1. I do not question the notorious and proverbial fact, that 
the science of law branches out into the most extensive and 
complicated details ; which have been from the formation of 
society, and still are, continually accumulating, and which 
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the labor of a life is incompetent perfectly to acquire. But, 
allliongii the fact be conceded, it is worth while to inquire 
into the cause of it ; and whether that cause is one at all in« 
consistent with the position, that in law, as in other sciences, 
there are certain broad and fixed principles, which embody 
the essence of the system, and remain unclmnged amidst the 
fluctuations of successive ages. I think it will be found, 
that there are such principles; that the increase of the law 
arises, not from any change in them, but from that infinite 
variety of facts and circumstances, to which the transactions 
of mankind give rise, leaving room for doubt in each case as 
it occurs, whether to that particular case the general princi- 
ple is applicable ; that, in the vast mass of details, there are 
a few comprehensive, elementary maxims, of which those 
details are merely the occasional modification, while the 
maxims themselves remain of the samo general truth and ap- 
plicability as before. 

Ir should, moreover, be understood, that the countless 
volumes in which the law is contained, arc for the most part 
reports of decided cases. The report of a case sets forth, at 
length, all the facts which it involves, the arguments of coun- 
sel, and the opinion, with all its reasons and illustrations, 
of the Court; while the principle recognized or decided 
may be concisely but clearly expressed in a few marginal 
lines. 

2. The obscurity of the law is perhaps as proverbial as 
its infinity, and equally misunderstood or exaggerated by in- 
attentive observers. That the law abounds in subtilties and 
nice distinctions is not denied. But to these the same re* 
mark applies, which has already been made as to the extent 
and accumulation of the science. They are qualifications or 
exceptions, in their nature limited, to general principles in 
their nature universal. The law also abounds with tech- 
nical words and phrases. But what art or science does 
not ? A technical expression is no less intelligible after it 
has been defined, than a popular one. It is believed that no 
attentive reader of the following work will find any obscurity 
arising from this source. Very few technical terms are used ; 
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and, where they are used, they are either defined at the 
time, or else a reference to the Index will show on what page 
a definition may be found. 

Of all pof>nlar misapprehensions and prejudices, not one 
is more unfoundet^, than tliat which regards the law as a tech- 
nical and arbitrary', and therefore a mystical and unintelligi- 
ble system. Wiih the exception of those comparatively few 
regulations, which are in their character positive and direc- 
tory, the law of the land is, in general, but another name for 
the law of nature. Municipal rules are founded upon the 
basis of equity, reason, and right. If this be so, then ob- 
scurity no more belongs to the former than to the latter ; 
upon which the instinct of conscience, the conclusions of the 
understanding, and th& teachings of revelation, pour their 
mingled light. 

To the above remark there is one exception, resulting from 
the nature of the law regarded as a system o( general rules. 
It passes human wisdom to frame a general rule, which 
shall not in some individual instance operate with apparent 
harshness. And yet a rule must be always enforced, or 
never; dispense with it in any case whatever, and it ceases 
to be one ; cut it down a hair's breadth, because it seems not 
to fit a single temporary exigency, and it will begin to crum- 
ble away, and soon not a fragment of it will be left. Our 
law, however, is .forttniate enough, in departing from the 
line of apparent equity, to carry with it its own vindication. 
General ex|x?dieijcy — public policy — is often the highest 
measure of right : perhaps we should not go too far in say- 
ing, that, with regard to the rules which govern civil society, 
it is the only measure. The common law lias no more 
characteristic feature, than its sirong- common setise ; nor 
does it in any way more strikingly exemplify this quality, 
than by an occasional sacrifice of immediate advantage or 
superficial equity, to its far-reaching views of permanent 
and universal good. The acute layman* unversed only in 
legal lore, if any such should honor the author with his no- 



* In the vocabulary of the ancient law, called " ley gents.*' 
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tice, will be struck, on running over ihe folllowing pages, 
with many a rule or principle, born, for aught tliat ap])ears, 
amid Saxon forests, though cradled in Westminster Hall, 
whose practical shrewdness and sagacity puts to shame 
" the appliances and means to boot" of modern legislation. 
In regard to such principles, which may seem at first sight 
unreasonable, or at least quaint, it lias been the author's 
purpose, in general, briefly to point out the grounds o{ policy 
upon which they rest, and which need only a suggestion to 
be appreciated and understood. If he has succeeded in dis- 
sipating the cloud, real or unreal, which has hung over the 
law ; in proving that it is not, what no less a man than 
Burke ironically represented,* and the majority of mankind 
have believed it, an abstruse and arbitrary system, but built 
upon the solid foundation of reason and utility ; — one great 
part of his object will have been accomplished. 

3. It needs no elaborate argument to prove, that a work 
well and faithfully executed upon the plan proposed, will be 
useful to '* students, men of business and general readers." 
The author does not put it forth as a new and sovereign r«- 
cipe for making lawyers ; nor lay claim to the disinterested 
benevolence of disclosing secrets, out of which his own craft 
get their living. Possibly, the publication of this work will 
not prevent a single lawsuit. Possibly, as that which men 
study in theory they learn to love in practice, it may pro- 
duce a contrary elfect. But aside from this very interesting 
and nicely balanced question ; — if it be useful for a man to 
know the nature and extent of his civil rights and obliga- 
tions ; with what safeguards a free constitution has encom- 
passed his liberty and estate ; what claims and duties arise 
out of his personal relations with other men ; the tenure of 
his property, and effect of his contracts ; the remedies pro- 
vided by law for redress of his wrongs, and the course of 
proceeding in the tribunals, in which those remedies are ad- 
ministered, and to which duty may call Aim, not only as 
party, but as judge ; — if these are subjects of useful know- 



* See " Vindication of Natural Society." 
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ledge : then a book which presents a summary, correct and 
intelligible view of them, cannot be condemned as useless. 
There is hardly an art or science, excepting the one treated 
of in the following pages, which has not been reduced to an 
elementary form for the purpose of education. In the new 
spirit, no less just than liberal, that now prevails, all know- 
ledge is held to be practical. The narrow, unworthy theory, 
which limited that appellation to the science of matter, — of 
matter practically inert, practically insensible ; and denied 
it to that of mind, the intelligent mover of all things, — has 
gone by, never we hope to be revived. And if any branch 
of knowledge, not mechanical or material, deserve the name, 
it would seem, from the considerations already advanced, 
that the law is above all entitled to it. Why then should 
this science be made a single exception to that spirit of in- 
quiry, so honorably characteristic of the age ? Why, with 
the human understanding, government, morals, and religion, 
should it not become a subject of youthful instruction ? The 
only possible answer is, that it has not been ; and this, in an 
anti-prescriptive age, hardly requires serious refutation. 

In conclusion, the author deprecates unfair criticism. If 
the following pages contain any positive errors, he holds 
himself open to reasonable censure ; but regards mere omis- 
sions^ since from the very nature of the work they are una- 
voidable, as no sufficient ground of condemnation. Of such 
a book the necessary basis is selection; and judicious selec- 
tion is therefore its only practicable merit. Should this 
merit be conceded to it, the author will have received all the 
approval that he hopes, and more than he dares to expect. 

P. H. 
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In this edition, the work has been greatly enlarged, 
by introducing new matter into the body of the 
former one, and more especially by appending a 
comprehensive abstract of the criminal law. The 
author would merely repeat the remark heretofore 
made, that this book makes no pretensions to scien* 
tific completeness or accurax^y, any farther than these 
virtues consist in comprehensiveness of plaUj and the 
absence of mistakes in detail. The brevity of the 
work alone, renders all further merit in this respect 
impracticable. 

April, 1848. 
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ORIGIN AND CONSTITUENTS OF AMERICAN LAW. 



The system of law which prevails in the United 
States is the English Common Law, subject to certain 
modifications, which will be hereafter mentioned. 

The English common law is a vast and compli- 
cated collection of rales and principles, which, 
thoDgh sometimes called by way of distinction from 
statutes or acts of the legislature, *^ the unwritten 
law/' is nevertheless contained, like these, in print- 
ed volumes, and by no means left to the uncertainty 
of ancient tradition and general usage. The 
common law began of course at an early period, 
and has grown to its present extent by degrees, 
with the gradual advancement of society in num- 
bers, in commercial intercourse, wealth, and refine- 
ment. Its origin is traced back even to the 
aboriginal Britons ; among whom, however, barba- 
rians as they were, nothing but its broadest and 
simplest maxims, which are common alike to all 
nations, can be supposed to have existed. The 
successive invaders of England, the Romans, Picts, 

1 
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Saxonsy and Danes, added their several contributions 
to the rude collection. It remained chiefly, however, 
if not wholly, in the form of unwritten customs ; 
till at length these were compiled, first by Alfred, 
and afterwards by Edward the Confessor, into 
written volumes. It was remarked by Lord Hale, 
that '^ the original of the common law is as undis- 
coverable as the head of the Nile ;" the volumes in 
question being not the source, but only the expres- 
sion in a connected form, of those scattered maxims 
and customs, which have existed '' time whereof the 
memory of man runneth not to the contrary." 

The common law, as it is now and has been for 
centuries, consists of a few ancient treatises, which 
from their antiquity and great learning have all the 
weight of judicial decisions, but chiefly oi ca^es de- 
cided by the courts of justice, together with the 
modern digests and ahridginents of those cases. 
The great principle which lies at the foundation of 
the law regarded as a system is this ; that the judg- 
ment of a regular judicial tribunal, if deliberate and 
final, conclusively settles the law in reference to the 
question at issue : so that, when the same question 
afterwards arises in another case, instead of an 
examination upon considerations of reason and 
justice, it is deemed sufficient simply to cite the 
former decision. If this were not so, there could 
in fact be no such thing as law, the rights and obli- 
gations of individuals must be involved in absolute 
confusion and uncertainty, and the community 
perpetually distracted by the struggles of adverse 
claimants. It is true, that judgments of different 
courts, or different judgments of the same court, 
are more or less authoritative in proportion to the 
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deliberation with which they were formed, the 
character of the judges who pronounced them, and 
their harmony or inconsistency with other collateral 
adjudications. The English and American reports 
are said to contain over one thousand overruled or 
revoked decisions. It is to be considered, more- 
over, that a judgment has no binding force in cases 
subsequently arising, unless the facts are the same 
as in the original case. In the various transactions 
of society, new combinations of circumstances per- 
petually occur, bearing a general but not an exact 
resemblance to those upon which legal decisions 
have been already founded. Hence arise the nice 
and subtile distinctions so characteristic of the law. 
A single and apparently trivial fact may qualify, re- 
strain or enlarge bn established rule. Hence also 
arises the necessity, for that perpetual activity of 
judicial tribunals, and for those multiplying reports 
of decided cases, which render the law so emphati- 
cally an accumulating science. 

In giving judgment upon a particular case, it 
will depend upon circumstances whether the court 
establisAf or simply declare, the law. In one sense . 
a court has no legislative power. To make any 
positive and general enactment, would be a fla- 
grant departure from its legitimate function. But, 
upon many judicial questions, the aid of authority, 
of analogous decided cases, is wholly wanting. It 
then becomes the duty of a judge, not indeed to 
pass an arbitrary edict, but, taking for his guide the 
universal law of reason and justice, to invest that 
law with the sanction and the imperative force of a 
distinct judgment, and thereby make it the law of 
the land^ no longer open to argument and dispute. 
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With these explanations, it may be said that the 
English common law is to be learned from judicial 
decisions as appearing in the Reports. In its ap- 
plication to this country, the common law is subject 
to several modifications. 

1. All English statutes^ passed before the foun- 
dation of the American colonies, and in their na- 
ture of general applicability, are to be considered 
as in force in the United States. The constitution 
of Massachusetts declares, that '' all laws hitherto 
adopted in the colony, and practised on in the 
courts, shall be in force till altered by the legisla- 
ture ;" and the Supreme Court have inferred the 
adoption of an English statute from its being in 
the nature of " a favor from the king," These re- 
marks apply even to statutes enacted after the set- 
tlement of this country, and embrace a fortiori all 
previous acts; So, when the constitution of New- 
York adopted and recognised the common law as 
one entire system, it was undoubtedly the common 
law, subject to such alterations as had been made 
by the English parliament before the settlement of 
that State. Such is presumed to be the case in all 
the States of the Union, (aj) 



(a) It has been well said, " Our ancestors, when they came into this new 
world, claimed the common law as their birthright, and brought it with 
them, except such parts as were judged inapplicable to their new state 
and condition. The common law, thus claimed, was the common law of 
their native country, as it was amended or altered by English statutes in 
force at the time of their emigration. Those statutes were never re- 
enacted in this country, but were considered as incorporated into the com- 
mon law. Some few other English statutes, passed since the emigration, 
were adopted by our courts, and now have the authority of law derived 
from long practice. To these may be added some ancient usages, origina- 
ting probably from laws passed by the legislature of the colony of the 
Massachusetts Bay, which were annulled by the repeal of the first char. 
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2. The common law is subject in this country to 
the constitution of the United States, and, in each 
State, to the constitution of that State. The fun- 
damental principle of our government is the supre- 
macy of the constitution. This is regarded as the 
act or declaration of the people themselves in form- 
ing the government ; or as the original condition 
upon which they consented to organize themselves 
into a political community. The consequence is^ 
that whatever rule or principle of law, being in 
force at the adoption of the constitution, was in- 
consistent with it, became immediately abrogated ; 
and that any subsequent legislative act or judicial 
decision, which transcends or violates this primary 
charter, is null and void. The American constitu- 
tions, however, touch rather the political than the 
civil rights and obligations of the citizen ; not ap- 
plying to the relations between man and man in the 
commerce of society, but restraining the power of 
rulers, and protecting the privileges of the governed 
from oppression. The common law, in its broad- 
est sense, undoubtedly embraces political as well 
as civil relations ; and to show how it has been 
changed by the American constitutions would in- 
volve a history of the revolution, and an analysis of 
our whole frame of government. This however is 
foreign from the object of the present work, which 
is designed to be strictly legal, and in no degree 
politiciU. 

3. The common law is modified in the United 



ter, aad from the former practice of the colonial courts, accommodated to 
the habits and manners of the people." Sackett v. SackeU, 8 Pick. 316-7. 
A statute of Vermont adopts the common law, so far as applicable to 
the situation of the State. 3 Griff. 24. 
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States, by the statutes of Congress and of the State 
legislatures. From the nature of the general 
government, whose jurisdiction is almost exclusive- 
ly nationalj the statutes of Congress relate chiefly 
to the promotion of specific national objects, and do 
not touch those general principles, which concern 
the rights and obligations of the citizen. lu other 
words, the formation of the United States govern- 
ment gave rise to a system of laws peculiar to it- 
self, and which neither confirms, contradicts, nor 
in any way changes the common law, but occupies 
or constitutes a new and independent department 
of jurisprudence. 

With regard to the statutes of the State legislatures, 
it maybe remarked, that the object and effect of them 
is not in general to alter or abrogate the principles of 
the common law. That this is done in many in- 
stances, I do not deny. But the prevailing tenor of 
the statute law aims at three purposes ; first, to de- 
fine and affirm some principle of the common law of 
obscure meaning or doubtful force ; second, to re- 
enact some leading English statute, whose provi- 
sions are so reasonable or necessary, that they com- 
mend themselves alike to all nations, as for instance 
the statute of frauds,(a) or the statute of limita- 
tions ;(b) and third, to carry into operation a new- 
ly formed government, by organizing its depart- 
ments, directing the election of its officers, and 
regulating those innumerable details, which the 
exigencies of society present, in the early stages of 
an original political system. Accordingly, on look- 
ing into the statute-books of the several States, it 



(a) See Index. (b) lb. 
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will be found, that they are to a great extent occn- 
pied by enactments upon the following and a few 
other similar subjects, viz., state bonndaries and ter- 
ritorial jurisdiction ; civil divisions, such as towns, 
counties, &c. ; public officers ; funds and taxes ; 
the public instruction, health, and defence ; roads 
and bridges ; trade ; incorporations, and internal 
police. 

It should however be further remarked, that so 
much of the common law, as concerns legal and 
judicial proceedings, has been greatly altered ia 
this country ; that it has been altered in some 
States more, and in others less ; and consequently 
that, in this point of view, there are wide diversities^ 
among the several States themselves. It will ap^- 
pear in the following work, that the three great divi- 
sions of the law are rights, wrongs, and remedies. 
It is in reference to the last, .that American law least 
resembles the English, and is in itself least uniform 
and systematic. Among the vast variety of acts, 
forms, and ceremonies, falling under the head of 
remedies, which burden the common law, many 
have never been known in the United States, some 
have been adopted in one State, and others in ano- 
ther. This has taken place, not so much by ex* 
press statute regulation, as by silent usage from the 
earliest periods. For instance, titles to real estate 
have from time immemorial been tried, in some 
States by the fictitious action of ejectment,{a) and 
in others by wrUs of entry, and writs of right(b) 
So the process of distress for rent{c) has been 
always in use in some States, and is wholly uii* 



(a) See Index. (6) lb. (c) lb. 
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known in others. It may not be an improper 
phraseology to say, that the deviations from the 
common law above referred to, and in which there 
is so little uniformity in different parts of our own 
country, pertain to form and practice rather than to 
rules and principles. 

In the same connection it may be observed, that 
many entire subjects or titles in the English com- 
mon law are nearly or quite obsolete in American 
law ; and of course the principles applicable to 
those subjects make no part of our system. Such 
portions of the common law are passed over in the 
following work with slight, or without any notice. 
With respect to them, the law has been rather sim- 
plified in its variety, or abridged in extent, than 
changed in its principles. For instance, entail- 
ments(a) are nearly done away in this country. 
The subject itself , therefore, has become obsolete, — 
it has been struck out from the jurisprudence of the 
United States. Still, however, if estates in fee-tail 
anywhere exist, they are for the most part governed 
by the rules and principles of the common law. 

There are moreover some subjects, which, even 
in England, have originated or risen into great 
importance as a department of the law, at a compa- 
ratively recent date, and since the settlement of this 
country. Such are mercantile contracts in general, 
and more particularly the contract of in«uranc^;(&) 
which reached its present imposing magnitude in 
the commercial world during the last and present 
century, and the law pertaining to which, if not 
created, was to a very great extent enlarged and 



(a) See Index. (6) lb. 
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systematized, by Lord Mansfield and other contem- 
porary judges. Upon this class of subjects, Ameri- 
can law, though substantially conformable to the 
English, does not, as in other cases, stand upon the 
basis of the common law, but consists of the deci- 
sions of our own courts. 

With the abovementioned qualifications, the 
common law of England is that of the several 
States of the Union excepting Louisiana, which, on 
account of its French origin and population, is 
governed by the civil or Roman law. It has, 
moreover, been held by the Supreme Court of the 
United States, in the few cases brought before that 
tribunal, for which the constitution or laws of Con- 
gress had not provided, that the common law, 
though it can never be a source of jurisdiction to 
the United States courts, which derive all their 
powers from United States authority, is nevertheless 
so far recognized and adopted, as to be the criterion 
for determining the nature, extent, and mode of 
exercise of their jurisdiction. 

It is proposed in the present work to give a sum- 
mary view of American law. Being designed as a 
cheap manual for popular use, it can of course pre- 
sent only a brief abstract of that great variety of 
topics, many of which singly afford matter for a 
distinct and extended treatise. 



. BOOK II. 

ABSOLUTE RIGHTS OF PERSONS. 

Private rights are divided into the rights of per- 
sofiSf and the rights of things. The former are 
again divided into absolute rights, and relative 
rights. 

By the law of nature, every man has certain ab- 
solute personal rights, classed by the most approved 
writers into security, liberty, and property. It so 
happens, however^ that in much the larger part of 
the world, political institutions have been and are 
such, as entirely to defeat the law of nature upon 
this point. Under those arbitrary governments, 
which from the earliest ages have almost universal- 
ly prevailed, the rights in question have no exist- 
ence, because security, liberty, and property, are all 
at the mercy of the rulin.g power in the state, and 
that cannot in a civil sense be called a right, the 
violation of which is no civil wrong, and subject to 
no civil penalty. It is therefore only in limited or free 
governments, that the absolute rights of persons 
constitute an appropriate branch of the municipal 

law. 

Civil liberty is co-eval with the British govern- 
ment, forming a prominent feature in the common 
law, properly so called, in distinction from the sta- 
tute law. In early periods, however, and while 
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resting upon mere tradition and usage, English 
freedom was exceedingly vague, imperfect, and 
fluctuating. To define it with precision, and estab- 
lish it upon sure foundations, several acts of Par- 
liament were passed, which, though designed rather 
as declarations of the existing law than to set up 
new principles, have ever since constituted the 
standard and text-book of national rights. Of these 
the first and most important was the Great Char- 
ter y passed, or rather obtained as a concession from 
the king, in the reign of John. 

It is unnecessary to enumerate the specific pro- 
visions of this interesting and sacred act. Many of 
them relate to subjects, now obsolete even in Eng- 
land, and which have never existed in this country. 
Its chief value, is in the broad principles of free- 
dom which it lays down ; in establishing the supre- 
macy of law over power and prerogative ; in pro- 
viding against the sale, the delay, the denial of jus- 
tice between man and man ; and in securing the 
life, liberty, and estate of every citizen from public 
or private interference, till sanctioned by " the judg- 
ment of his peers, or the law of the land." 

Magna Charta was followed at intervals by ma- 
ny corroborating statutes, all tending to the same 
point, the liberty of the people. The principal of 
these were '< Confirmatio Cartarum," under Ed- 
ward I., the "Petition of Right" under Charles I.,. 
the '< Habeas Corpus" act under Charles II., and 
the Bill of Rights under William and Mary. 

The American colonies, at an early period of 
their history, by repeated resolves and declarations, 
claimed as an inalienable birthright all the privi- 
leges and liberties secured by the common and sta- 



12 ABSOLUTE RIGHTS OF PERSONS. [b. II. 

tute law to British subjects. The principles thus 
avowed, when from colonies they rose into States, 
became incorporated into their respective constitu- 
tions ; and it is therefore upon these constitutions, 
that, in reference to every citizen of the United 
States, the security of absolute personal rights ulti- 
mately depends. 

I do not propose to draw a contrast between 
English and American liberty ; but in this connexion 
there is one point of comparison not undeserving 
of notice. The Great Charter, and all subsequent 
provisions designed to secure the freedom of the 
people, were acts of Parliament ^ and nothing more. 
It is true, Magna Charta was anciently regarded in 
a different light, as the paramount and unalterable 
law ; and a statute of Edward III. declared void 
all future statutes, which should oppose or conflict 
with it. This notion, however, has long been done 
away. The Great Charter has been in many par- 
ticulars repealed ; and it is now well understood 
and settled, that no Parliament can tie the hands, or 
limit the repealing authority, of its successors. Upon 
the theory of the British Government, Magna 
Charta may at any time be abrogated by an act of 
the legislature. Nor is this all. Parliament, being 
absolutely omnipotent, instead of abrogating the 
Great Charter in relation to the whole people, may 
suspend its operations upon individual citizens, 
while it still remains the law of the land as before. 
It is hardly necessary to remark, that the theory of 
the American government is widely difierent from 
this. The constitution, with us, is the original act 
of the people themselves. As such, it is the su- 
preme law ; unalterable but by the power which 
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formed it ;. rendering void every repugnant statute, 
and least of all liable to be dispensed with, upon 
particular occasions or in reference to particular 
persons, at the discretion of the legislature. 

The absolute personal rights recognized and pro- 
tected by our law, though usually divided into those 
of personal security, personal liberty, and private 
property, may with sufficient precision be expressed 
as the right of personal security ^ and the right of 
private property. 

Under the head of 2^^i^sonal security, may be 
classed those familiar, elementary principles, com- 
mon alike to all the States of the Union ; that no 
man shall be punished without previous trial ; tried 
twice for the same offence ; compelled to testify 
against himself; imprisoned, but by the judgment 
of his peers, or the law of the land ; subjected to 
cruel or unusual punishments : that no " ex post 
facto" law shall be passed, making [criminal an act 
which was innocent when committed ; that the writ 
of *' habeas corpus," by virtue of which any man 
imprisoned against law may be summarily dis- 
charged, shall be suspended only in case of rebel- 
lion or invasion ; and many other simple but com- 
prehensive maxims, which enter into the essence, 
and constitute the distinguishing glory of a free 
government. Provisions of this nature are chiefly 
designed, to guard the citizen against those arbi- 
trary and cruel exercises of power on the part. of 
rulers, which have been so universally exhibited in 
the nations of the old world. 

The right of private property is that privilege, 
which every American citizen enjoys, to hold his 
possessions, lawfully acquired, against any unjusti- 
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. fiable ioterference either by the government or by in- 
dividuals. The American constitutions are equally 
explicit and comprehensive upon this point, as upon 
that of personal security. In the spirit of the old 
English statutes, they prohibit taxation but by the 
people themselves, or their legal representatives ; 
and the taking of private property ^/br the public use, 
unless the general necessity and convenience de- 
mand it, and ja fair compensation be paid to the 
owner. Of a similar character, is the provision for 
trial by jury, in all suits at common law. When 
it is considered how proverbially eager among man- 
kind is the pursuit of gain, these constitutional re- 
straints appear in the highest degree salutary and 
requisite. Wrongs are not perpetrated without 
motive, and that motive is in general the personal 
advantage of the offending party. Violations of 
personal security have not usually this temptation. 
But private property, the engrossing object of pur- 
suit to so large a proportion of the world, must be 
perpetually the prey of rapacity and crime, were it 
not hedged about by the impregnable barrier of the 
constitution. 



BOOK III 



RRLATIVE RIGHTS OF PERSONS. 



CHAPTER I. 



HUSBAND AND WIFE. 



The private relations, recognized by the law, 
are those of husband and wife, parent and child^ 
guardian and ward^ master and servant. 

Husband and wife. Under this head we shall 
consider, 1st, the nature of marriage, and how it 
may be contracted ; 2dly, how dissolved ; 3dly, 
what legal effects and consequences, rights and du- 
ties, result from it. 

1. Marriage is a civil contractf founded in the so- 
cial nature of man, and intended to regulate, chas- 
ten, and refine the intercourse between the sexes, 
and to multiply, preserve, and improve the species ; 
and, from the nature of the contract, it exists during 
the lives of the two parties, unless dissolved for 
causes which defeat the object of marriage, or from 
relations imposing duties repugnant to matrimonial 
rights and obligations. In the absence of any posi- 
tive regulations for celebration of marriages, a mu- 
tual engagement to marry, by persons competent 
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to coDtract, woold in a moral liew be a good mar- 
riage, and impugn no law of the State, a ^ 

In general, a marriage is Talid or roid. according 
to the law of the place where it is contracted, or 
*^ lex loci contractus/* even though the parties go 
there to erade the law of their own State, and im- 
mediately return. But if the law of any place 
should authorize <? ji imc^siuoms marriage, as for in- 
stance, between a father and daughter, it would be 
held Toid. bein? stossIt immoral. So. bv the Re- 
rised Statutes, in Massachusetts, where either of 
the parties has a husband or wife iiring. or one of 
them is a white person and the other a Negro. In- 
dian, or Mnlatto.f'i^ 

Marriage, being a contract, requires suitable con- 
tracting parties, and a free consent, to render it Ta- 
lid. The marriage of an idiot or lunatic is void. 
So. a marriage obtained by fraud or force. The 
age of lawful marriage has been Tariooaly regu- 
lated by Tarious States. In general, males under 
the age of fourteen, and females under the age of 
twelTe, cannot legally marry. But in New- York, 
seTenteen and fourteen are the ages fixed by the 
Rerised Statutes. 

A marriage between persons who are related to 
each other within the fourth degree is Toid.(r) For 
ascertaining the degree of relationship, in general. 



W 1 l^iB- K«^- ^>i^ 475— e. stBce ivpcaM. 
(c) IthtiiMfcip. caUed m kv rw mi ■■■■■< or limiird. is tlip 
of pcnoBv deseended ftooi one stock, and » oc rvo I ink 'i'tmT and 
IiaBri nnn Mii 4 mimtTBttobeCire«yewon«.cof ofwb^ 
nm right bnemn the odw: svc^ ^< ^tlwr lad •». Col- 
QMiafvnily ii tint to wtm two pcrMW win m tionllr db- 
froM Hie «■» CCMBOB iBC«ilor. 
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the mode of reckoning is from one of the parties np 
through the common ancestor of both, and down to 
the other. Thnsi if the individuals are an nncle 
and niece ; — from the niece to her father is one, 
from him to his father are two, and from the 
grandfather down to the nncle are three ; so that 
the marriage of an nncle and niece woald be with- 
in the prohibited degrees, and void. By the Eng- 
lish law, affinity, or relationship by marriage, has 
the same effect as consanguinity.(a) Upon this 
point, also, the laws of different States are some- 
what diverse. In New- York, the prohibition extends 
only to lineal relations, and brothers and sisters. 

For the sake of public order and morality, the 
laws of all the States prescribe certain formalities 
to be observed in the celebmtion of marriage. Pre- 
liminary public notice, and, in case of minors, con- 
sent of parents or guardians, are usually required, 
and certain responsible officers designated to 
perform the ceremony.(i) A neglect to give such 
notice, or a want of such consent, does not avoid 
the marriage ; but merely subjects the officiating 
magistrate to a penalty. A marriage celebrated 
without the presence and co-operation of the pre- 
scribed officer is in general invalid. (c) And a mere 



(a) 1 Bl. Com. 436, n. 2. 

(6) In Masmchusetts, any juttice of the peace in hia county, if either 
party reside there, or any regularly ordained minister throughout the State, 
in any town where either he or one of the parties resides. Mass. Rev. St 477. 

(c) So held, for pilrposes of dower or descent^ though perhaps subse- 
quent cohabitation, on the part of one who believed the marriage legal, 
would not be acrime. Jlli{/br<} v. Worcester, 7 Mass. 57. And by the Revised 
Statutes of Massachusetts, a marriage is now valid, if consummated with 
the belief of either party, that it was lawfully celebrated, the person offi- 
ciating having pretended to have authority. Mass. Re^. 9t 478; 

8 
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mutual agreement between a man and woman, 
before a justice, without any act on his part of 
joining them, is not such a marriage as can be dis- 
solved by divorce for adultery ; though perhaps it 
might be held valid as a civil contract, (a) 

A second marriage, while the former husband 
or wife is living, and the first marriage remains 
undissolved, is illegal and void. It is usual, by 
statute, to except from the penalties of such an act, 
termed bigamy or polygamy, those cases where the 
first husband or wife has been for a long time absent 
or unheard of ; but the second marriage is neverthe- 
less, even under such circumstances, wholly void. 

It has been held, that a wife, who had been ab- 
sent from her husband for a series of years, or 
whose husband had driven her away by cruelty in 
another State or country, and who had provided her 
own support, might be treated in Massachusetts as 
a feme sole for some purposes.(i; Some distinction 
has been taken in this respect between the wives of 
foreigners and of our own citizens. In New- York, 
after five years' absence of the hnsband, though 
living, the children of a second marriage may be 
legitimate. 

Impotence, in either of the parties, also renders 
a marriage void. 

2. A marriage may be dissolved by the death of 
either of the parties, or by divorce. 

Under this head it may be remarked, that some 
of the above-mentioned disabilities and impedi- 



(a) Mangue v. Mangue, 1 Mass. 241. 

(b) In Massachusetts, by the Revised Statutes, a wife, coming into 
Massaachusetts without her husband, is to be regarded, in relation to the 
transaction of business, as t^feme sole. Rev. St. 487. 
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ments are termed civil, and others canonical. Of 
the former class, are prior marriage, want of age, 
ability, or will ; and probably a neglect of the par- 
ticular mode of celebration prescribed by law. Of 
the latter, are consanguinity, affinity, and corporeal 
infirmity. Civil disabilities render the contract 
void '' ab initio," and the union meretricious : cano- 
nical disabilities render it only voidable ; and, un- 
less avoided in the parties' lifetime by divorce, it is 
valid for all civil purposes. In New- York, children 
are not in all cases illegitimate by reason of civil 
impediments to the marriage, and on the other 
hand are sometimes rendered so by divorce for 
adultery of the wife. (a) 

Divorce is of two kinds ; *' a vinculo matrimonii/' 
from the bond of marriage, a^d ^'a mensa et thoro/' 
from bed and board. The former is founded, by 
the common law, only upon canonical disabilities 
existing before marriage. But with us, adultery 
also ; in some States, ill usage or desertion ; and 
in New- York, imprisonment for life, are grounds 
of divorce <'a vinculo ;" though if obtained for 
these causes, it does not, as in other cases, ren* 
der the oflfspring illegitimate. In a divorce ^'a 
vinculo ;" the marriage is declared null, as having 
been absolutely unlawful from the beginning, and 



(a) In Massachusetts, (by Rey. St 479,) a marriage is absolately void for 
consanguinity or affinity, prior marriage, insanity or idiocy, or if contrac- 
ted by a white person with an Indian, Mn]atto or Negro. The last clause 
since repealed. So if either party is under the age of consent, and during 
non-age they separate and do not afterwards cohabit For either of the 
above causes, either party may file a libel to annul the marriage. On the 
other hand, if the validity of the marriage is doubted or denied by either, 
the other may file a libel for affirming it 
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the parties may in general lawfully marry a second 
time, (a) 

Divorce ^' a mensa et thoro" is rather a separa- 
tion of the parties by act of law, than a dissolution 
of the marriage. It does not affect the legitimacy 
of children, nor authorize a second marriage. It is 
Qsually granted for the cause of extreme cruelty or 
desertion of the wife by the hu8baDd,(ft) The cru- 
elty must consist either in violence or threats ; mere 
insult, irritation, or unkindness, is no sufficient 
ground. After such divorce the wife may sue 
alone .(c) 

Divorces are granted in some of the States only 
by the legislature ; but usually by the courts of 
justice. 

In New York the Court of Chancery, which has 
jurisdiction of this subject, may declare a marriage 
void for civil impediments existing at the time of 
marriige. 

Except in cases where there could be no coUu- 
fion, a party^s own admission of adultery is held 
insufficient evidence for a divorce. 

Upon decreeing a divorce, the court makes a 
reasonable provision for the wife's support out of 

(a) In Maasachnsetts, (Rev. St 480,; adultery or impotency, and a 
OTBtenee to confinement in the state prison, or any gaol or house of correc- 
tion for li£i, or for seven years or more, are grounds of divorce a vinculo. 
In the last case, a pardon does not restore the rights of the parties. 

(b) Or, in Massachusetts, (Rev. St. 480,) of the husband by the wife. 
Also when, having the ability, he fails to support her. 

(c) In Massachusetts, (Rev. St 480,) the divorce for adultery of 
the wife does not per se render the children illegitimate. They are so 
in case of consanguinity or affinity. But in case of non-age, insanity or 
idiocy of either party, they are held to be the lawful ofispring of the other. 
So in case of prior marriage, if contracted under a belief of the death 
of a former hnshand or wife, the children are the lawful ofispring of the 
party who was nnmairied. 
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her own or the husband's property — ^termed in law, 
alimony; and also provides for the future custody 
of the children. In Massachusetts, (Rev. St. 488,) 
in cases of adultery and imprisonment of the hus- 
band, the wife has dower. 

An agreement between a husband and wife, and 
a third person as trustee for her, that the husband 
and wife shall live apart, usually termed an agree- 
ment for separate maintenance, is valid, and may 
be enforced by action. And if it provide for her 
support, which is accordingly furnished, the hus- 
band is not liable for any debts to one who had 
notice of the agreement. 

8. The legal consequences of marriage, or the 
rights and duties of husband and wife, as theyre-^ 
late in some measure to property, and are not 
strictly personal, will be in part considered ' in a 
subsequent portion of this work. A few of them 
only will now be mentioned. 

By marriage, the husband and wife become one 
person in law ; that is, the very being or legal ex* 
istence of the woman is suspended, or at least is 
incorporated and consolidated into that of the bus-* 
band, under whose wing, protection and cover she 
performs every thing ; and is therefore called B,fem$ 
covert, in distinction from a feme sole. Upon this 
principle depend almost all their respective rights, 
duties, and disabilities. 

Husband and wife cannot be guilty of a conspi- 
racy together, being regarded as only one person. 
She cannot be guilty of larceny from him, nor can 
a stranger^ who receives goods from her, knowing 
them to be the husband's. Husband and wife may 
be jointly indicted for larceny. If he is convicted, 
die will be acquitted, but if he is acquitted as not 
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accessary or knowing to it, (thoagh he was in her 
companyi it seems,) she may be convicted. Mere 
command of the hasbandi he being absent, is no 
jastification. Upon an indictment against her alone, 
evidence that he paid money to procure the absence 
of a witness >is inadmissible, unless, it be shown 
that she was privy to it. (a). 

A man cannot convey to or covenant with his 
wife, except by the intervention of a third person ; 
and, in general, a covenant made between them 
before marriage becomes void by that event, unless 
it is to be performed after her death. It is other- 
wise with a beguest by will, which cannot take 
efifect till after his death. So a wife may take, by 
appointment under a power, from the husband, 
because she does not derive title immediately from 
him, but from the trustees^ who hold the legal es- 
tate, (fr) In Massachusetts, by a recent statute, a 
married woman may, under certain circumstances, 
hold real estate separately from the husband. A 
woman cannot sue or be sued without joining her 
husband. (c) But she is liable alone for crimes, 
unless they are of an inferior class, and committed 
in presence and by coercion of the husband. (^ He 
is bound to support her, and if he does not, to pay 



(a) Day. Jast. 337, 430^1. Com, v. Rabbins, 3 Pick. 63. 
(&) 4 Cruise, 130. 

(c) In a complaint under the bastardy act by a feme covert, the husband 
must join. Wilbur v. Crane, 13 Pick. 384. When a feme sole con- 
tractor marries, thou^ph the husband expressly promise to pay or perform, 
she must be joined in suit, unless there is some new consideration, and the 
promise put in writing. 1 Chit. Plead. 42. A feme covert, though surviTing 
her Jiusband, cannot be sued on any pereondl contract, made by her after 
marriage, though after the husband's death she expressly promise to pay. 
Butonaeorenantrunning with the land she may be. 16. 

(d) The law protects the wifo in aliyUontsf, committed in company 
witii her husband, except murder and manslaughter. 1 Hale PI. C. 47. 
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any debt contracted by her for necessaries, eren 
though she is not his lawful wife, but only by co- 
habitation, and though he is a minor. So if by ill 
treatment she is compelled to desert him ; but not, 
if she voluntarily leaves his house, or he turns her 
away for the cause of adultery. 

The husband is liable for his wife's debts, con^ 
tracted before marriage. But he is not thus liable 
after her death.(a) 

Husband and wife cannot be witnesses for or 
against each other ; the law taking care, on the one 
hand, to avoid the temptation to falsehood arising 
from afifection and partiality, and not to destroy do- 
mestic harmony on the other. So in any case 
where from interest one is incapacitated to testify, 
the other is so likewise, though neither is a party 
to the trial. There are one or two exceptions to 
this rule, arising from necessity. Thus the wife 
may swear the peace, as it is called, against her 
husband and vice versd, in case of personal violence. 
And her dying declarations are evidence against 
him on a trial for murder. (() So a wife may be 
the agent of her husband, and her admissions will 
then bind him. 

The wife, during coverture, may be taken in exe- 
cution without her husband for a debt contracted, 
or an injury committed, before marriage ; unless it 
is done by collusion between him and the creditor. 
But a wife cannot be held to bail.(c) 

(a) But, in New York, the husband is liable for her debts after her death, 
unless be administer upon ber estate. 

(6) Anciently the husband might moderately correct his wife ; and it is 
said, he may still confine her for gross misbehaviour. 1 Bl. Com. 444. 

(e) The husband cannot be taken in execution, nor his goods. But a 
suit on the judgment lies against both. Big. Dig. 1 16. 
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Although, at coramon law, the wife cannot hold 
property separately from her husband, yet a court 
of equity or chancery, through the medium of a 
trustee, may treat her as having interests and obli- 
gations distinct from his. Upon this groupd, mar- 
riage settlements^ made before or afler marriage for 
the exclusive benefit of the wife, are sustained, 
being designed to secure to the wife a certain sup- 
port in case of misfortune. But an antenuptial 
contract^ by which the wife is to hold her own 
earnings to her separate use, is void as against 
previous or subsequent creditors of the husband. 
Courts of chancery will hold the wife's separate 
property liable to pay debts incurred by her. 

In real estate belonging to the wife, the husband 
acquires a life-interest by the marriage. The fee- 
simple or absolute property may be conveyed by a 
deed executed by them jointly. In some of the 
States, however,^ to guard the rights of married 
women, some peculiar forms are required before 
such a conveyance can be valid. And a deed made 
by the wife alone is void. A joint deed has 
merely the efiect to pass her estate ; but does not 
bind her by the covenants contained in it. (a) 



(«) laMaanchiuetto, (Rev. St 484*^) a wife, deserted by her husUnd, 
may obtain leave of Court to sell her property, make contracts, and proie- 
cute or defend suits. The contracts shaJl bind the husband if he return. 
Sfanflar provision is made in regard to the wives of persons sentenced to 
the State prison. The same act makes pwviskxi for secoriog the pro>^ 
oeeds of a wife's land, takeii fer public purposes, to her use. 
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CHAPTER II. 



PARENT AND CHILD. 



Children are either legitimate or illegitimate. 

1. Legitimate children are those begotten and 
born in lawful wedlock ; or thus begotteni and 
born after the father's death. By the common 
law, subsequent marriage of parents does not le* 
gitimatize children bom before marriage. Other- 
wise^ by the canonical or ecclesiastical law. The 
Parliament of England anciently replied to a soli- 
citation of the ecclesiastics that they would adopt 
the canonical law on this point, with great spirit, 
<^ Nolumus mvtare leges AngluB.^^ ** We will not 
change the laws of England." In the States of 
Massachusetts, Vermont, Maine, New-Hampshire, 
Rhode Island, Connecticut, New-York| Virginia, 
North Carolina, Georgia, Alabama, Mississippi, 
Kentucky, Illinois, Missouri, Indiana, Ohio, Ten^ 
nessee, Michigan, the common law rule has been 
variously modified. In some of them, illegitimate 
children inherit from or through the mother; in 
others, they are legitimatized by marriage of the 
parents and recognition of the father. 

In connection with legitimate children, we may 
properly consider the duties and the rights of pa- 
rents. 

The father is bound to support his children 
during minority, that is, by our law, till they are 
twenty-one years of age. And he is not excused 
from this obligation, if he have the ability to sop- 
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port them, even by their ability to support them- 
selves. It is otherwise with the mother. If 
the father be not of sufficient ability, he will be 
entitled to a reasonable compensaton for their sup- 
port out of their own property. (a) Generally, as 
an equivalent for the duty above mentioned, the 
father, and in case of his death the mother, are en- 
titled to the earnings of their minor children. But 
not where the duty has been disclaimed by the 
parent. In such case, the law implies an 
emancipation^ and entitles the child to his own 
earning^. The parental obligation of support 
applies to the children of a roan's wife, if do- 
mesticated in his family. The father, or, in case 
of his death, the mother, has power to bind k 
child as an apprentice. 

The parental obligation does not continue be- 
yond the parent's lifetime ; nor does our law, like 
the civil or Roman law, prohibit him from totally 
disinheriting his children without assigning a valid 
reason. It only requires, that the testament which 
produces this effect should in some way show, that 
they were not forgotten by him at the time of 

making it. 

In general, by statute provision, children are 

required to support their lineal relations in the 
ascending line, if unable to support themselves. 
In New- York, the obligation does not extend 
beyond parents. 

The father has no power over the child's pro- 
perty, except as guardian. He may delegate his 
authority to the tutor or schoolmaster of the child, 

(a) So> in BlaBsachiuetts, if they are supported more expensively than 
he can affi>rd. Rev. St. 487. 
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who is then '^ in loco parentis/' and has a right to 
exercise all necessary restraint and correction. 

The father may obtain custody of his children 
by the writ of habeas carpusj when they are im- 
properly detained from him ; except under very 
special circumstances, and even against the will 
of the children. In one case a child at the breast 
was thus restored to the father. In New-York, 
special provision is made for releasing a child from 
confinement among the sect of Shakers ; but re- 
cently in Massachusetts, the court refused to in- 
terfere by habeas corpus for such purpose. 

2. Illegitimate children are either the offspring 
of parents who have never intermarried ; or else 
those born so long afler the death of a husband, 
that by the usual course of gestation they could 
not have been begotten by him, or during his long 
and continued absence, so that no access to the 
mother can be presumed. These last are ques- 
tions of presumption, to be tried by a jury in each 
particular case, with the distinction, however, that 
where the parties separate by act of law, the pre- 
sumption is against, and where by voluntary con- 
sent, in favor of the legitimacy. The mother of 
an illegitimate child, as natural guardian, is enti- 
tled to his custody, may bind him as an appren- 
tice, and is bound to support him ;(a) and the sta- 
tute law, in most of the States, provides a process 
for compelling the putative father to discharge 
this duty.(&) If the mother marry, her authority 



(a) Petersham v. Dana^ 12 Mass. 432. 

(b) Whether this process is of a civil or crimindl nature, has heen 
much queetioned. 

A pntative fiither has no power to appoint a guardian to his illegitimata 
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over the child vests in the husband, but, in case 
of divorce, reverts to her.(a) 

The only rights of an illegitimate child are such 
as he may acqvire ; for he can inherit nothing, be- 
ing looked upon as the son of nobody ; nor will he 
come under the general term <^ children" in a will. 
Neither can he have heirs, but of his own body, as 
he has no ancestor from whom any inheritable blodd 
can be derived. In case of a lease to A. for life, 
remainder to his eldest male issue and heirs male, 
a bastard son shall not take ; nor would he if 
it were added <' whether legitimate or illegiti- 
mate ;" because the estate must vest at his birth, 
if at all, and it could not then vest, as he could have 
gained no name hy reputation. And if his parents 
married after his birth, it would make no difiference. 
1 Inst., 3 b. But if an estate be given to him and 
his heirs, he will take an interest in fee-simple ; and, 
in several of the United States, as has been seen, 
p. 25, the rigor of the English law has been relaxed, 
and natural children can inherit to their mother ; 
and, if by the same mother, to each other. The 
rule of '* nuUius filiue^' applies only to inheritances. 
Thus, a natural child cannot lawfully marry within 
the Levitical degrees, add is within the act requir- 
ing consent of parents to his marriage. In Lou- 
isiana, little distinction is made between the rights 
of illegitimate children and others. 
*^^— — »— ^^' ■ - - - - - - - - 

oflBpringr. If he has adopted it, he is impliedly liable for its mipporC. 
But at common law, he is not bound to support it, nor can he take it from 
the mother, though perhaps as against a stranger he might claim it. 

In England, parliament has power to legitimatize a bastard. 1 Bl. 
Com. 408, n. 1 1. 469. Strange, 1162. 2 Kent, 178. 

(a) Wright ▼. Wright, 2 Mass. 109 ; 10 Pidc 68. 
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CHAPTER III. 



GUARDIAN AND WARD. 



A GUARDUN has been called *^ a temporary pa* 
rent/^ that is, for so long time as the ward is an in- 
fant or under age ; and has snbstantially the same 
power as a parent over his child. . Guardiansi in 
relation to property, are the mere agenU of their 
wards, having an authority not coupled with an 
interest. 

The father, daring his life and his children's mi- 
nority, is their guardian by nature. Upon his death, 
the same office devolves upon the mother, unless 
superseded by other modes of guardianship, hereaf- 
ter to be mentioned ; but not upon her second hus- 
band.(a) The guardian by nature has simply the 
custody of his ward!s person, and neither of personal 
nor real estate, except perhaps that he may receive 
the profits, to be accounted for on the ward's com- 
ing of age. In Massachusetts, he cannot lease the 
child's land, nor can he legally receive a legacy be- 
queathed to the child ; although, if the parent de- 
mand payment, which is refused, with a denial of 
the child's title; this is a sufficient demand to sup- 
port an action. (&) 

A father, by statutes 4 & 5 Ph. & Mary, and 12 
Car. II. ch. 24, has the power by deed or will of 

(a) 4 Ma M. 675 

Q>) 6 Mass. 303 ; 1 Bl. Com. 461, n. ; Miiet v. Boy&en^ 3 Pick. 218. 
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appointing a guardian to his minor children under 
the age of sixteen ; which guardian is in either case 
called testamentary y a deed made for this purpose 
being, like a wilU revocable. A mother has no 
such power. Such guardianship supersedes every 
other, extends to the person and personal and real 
estate, and continues till twenty-one. The English 
statute which introduced this kind of guardianship, 
has probably been adopted throughout the United 
States. In Massachusetts, a guardian of this de- 
scription is in. general required to give bond.(a) 

Upon the death of the father, however, the care 
of his minor children is now almost universally com- 
mitted to a guardian appointed by some judicial 
tribunal, either a Court of Chancery or of Probate. 

In Massachusetts, if over fourteen, the minor 
chooses for himself; and he may take this course 
against the will of bin mother, who would otherwise 
be his guardian by nature. If under fourteen, the 
court chooses for him. The same court has au- 
thority to appoint guardians for spendthrifts, idiots, 
and insane persons.(&) The powers of a guar- 
dian thus appointed, are understood to be substan- 
tially the same, as those of the testamentary guar- 
dian already mentioned.(c) 

m^In addition to these general guardians, every 
court has the incidental power to appoint a guar- 



(a) This form of jifuardianship is said to have existed at common law^ 
involviiig a custody of the person till the age of fourteen, and of the goods 
for BO long time as the will prescribed. 1 Co. Lit. 175, n. a. 

(b) In New York, these are under the charge of the chancellor. 

(c) In Massachusetts, (Rev. Stat 489,} notwithstanding such guar- 
diuiship, either parent, if living and not incompetent, shall have charge 
of the person and education of fhecluld. 
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dian <'ad litem," for the purpose of defending a 
suit brought against an infant, non compos^ &c. 

The guardian's trust is one of obligation and 
duty, and not gf speculation and profit. He can- 
not reap any benefit from the use of the ward's 
money, but the advantage accrues entirely to the 
latter ; and upon the infant's coming of age, he 
shall be held to a strict account of his doings as 
guardian. Courts of Chancery will compel an ac- 
count during the ward's minority. All reasonable 
expenses and a fair compensation for his services, 
will be allowed in the settlement. A guardian is 
the haUiffoihis ward, and liable not only for rents 
and profits actually received, but for those which 
he might have received by proper management. He 
is the only bailiff made such by act oflaw.{a) 

No action lies against a guardian upou a contract 
made by the ward ; but only against the latter, who 
may defend by guardian. But where one gave a 
negotiable note, as guardian to an insane person, hav- 
ing assets or property of the ward in his hands, he 
Ivas held individually liable after his office ceased ; 
because the ward's debt was paid by the note, and 
the guardian might ikidemnify himself from the es- 
tate, as for so much money paid.(&) 

It is said, that a guardian ought to sell all movea- 
bles of the ward not required for immediate use, and 
convert them into land or money. He cannot le- 
gally sell real estate of the ward, without express 
authority, but only receive the rents and profits.(c) 
If he convert money into land, the ward, on coming 



(a) 13 Mass. 152. 

(6) Thatcher v. Dimmorey 6 Mass. 302. 

(c) a Kent, 187. 2 Pick. 343. 
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of age, may elect to take the land or his money with 
interest. If the money is invested in trade, he may 
either take the profitSi or claim the money with 
compound interest.(a) He shall pay interest for 
money in his hands, which might have been potent 
at interest. When any proposed act is of doubtful 
proprietyi a guardian may refer it to the judgment 
of a Court of Chancery, and thereby exempt himself 
from responsibility. 



CHAPTER IV. 



INFANTS. 



In immediate connexion with the titles of parent 
and child, and of guardian and ward, may properly 
be considered the subject of infancy and infants. 

An infant is one under the age of twenty-one 
years. A person is of age on the first moment of 
the day preceding the anniversary of his birth ; the 
law not regarding fractions of a day.(() In Ver- 
mont, the Constitution fixes the period of majority 
in females at eighteen years. 

Infants have various privileges and various dis- 
abilities. Even their disabilities, however, are de- 
signed to guard them from the efiects of youthful 
improvidence. 

An infant, as has been seen, must defend a suit 
by gnurdian. And he can commence one, only in 
the name of his guardian, or else of his prochein 

(a) 3 Kent, 188. (6) i Bl. Com. 463. 
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amif or next friend. But be will be allowed to 
amend the writ by inserting the name of sach a 
party. 

In general, an infant shall lose no right or estate 
by neglecting to claim it dnring his infancy, or, in 
other words, no laches or neglect shall be imputed 
to him. The statutes of limitation, by special ex- 
ception, are made inapplicable to infants. 

An infant is not, in general, liable upon his con- 
tracts. These however are not void, but voidable 
at his election. Consequently the promise of an 
infant is a good consideration for that of the other 
contracting party. If it were absolutely void, the 
promise on the other side would be void also, being 
purely gratuitous. On the same principle, it is said 
that infancy is a personal privilege, of which no 
third person can take advantage. For instance, if 
a note made to an infant be indorsed by him, and 
sued by the indorsee, the maker cannot object that 
the indorsement was void. The personal repre- 
sentatives of an infant may of course make the 
same exception that he might himself. Thus his 
executors may defend against a suit, or his heirs 
avoid a deed made by him. (a) 

An infant must use his privilege ** as a shield, 
not as a sword ;" that is, to protect^himself, and 
not to defraud others. Hence if he buy and pay 
for goods, he cannot recover the money without re- 
storing the goods. So, if he should mortgage his 



(a) An infant may execute a bare power. (See Powers,) But if the 
power relate to his own estate, he cannot, unless (expressly authorized to 
do it in his in&ncy. 4 Cruise, 125. An infant cannot stale an aceouru, 
1 Chit n. 343. 

4 
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land for money borrowedi he could not both keep 
the money and reclaim the land. 

For the benefit of infants themselves, their con- 
tracts for necessaries are binding ; and the question, 
what are necessaries, must be determined by the 
age, fortune, condition, and rank of the individual. 
Food, clothing, habitation, education, &c., are 
in themselves'^ necessaries, whether provided for 
the infant himself, or for his family,(a) and other 
things may be considered as such, according to 
circumstances. It seems, that an infant, support- 
ed by his father, is not liable for any thing furnish- 
ed him. Nor can an infant bind himself by a ne- 
gotiable instrument, even for necessaries ; because, 
in the hands of an indorsee, the consideration could 
not be inquired into ; nor by a bond with penalty. 
Hence he cannot appeal, an appeal requiring a 
bond. But if such bond be given for necessaries, 
the creditor, may recover the value of them in an 
action of assumpsit, as if no bond were given. (i) 
The trading contract of an infant is not binding, he 
being supposed incapable to do business. 

Infancy is no defence to an action for tort or 
wrong, for instance, slander or trespass. 

But where the substantial cause of complaint 
against an infant is founded upon a contract, no ac- 
tion is maintainable as for a tort, though the con- 
tract be accompanied or followed by some wrong- 
ful act or neglect. For instance, an infant cannot 
be sued for the immoderate or negligent use of a 
horse hired ; nor for a false warranty ; nor as inn- 



(a) Or his hone. St. PI. 96. (p) 1 Chit PL 100. 
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keeper, for goods lost in his hoase. Whether he 
shall be chargeable at law for a false representation 
concerning his age, seems to be unsettled. In a 
court of equity he would be. 

A promise by an adult, to pay a debt incurred in 
his infancy, is binding. A mere acknowledgment 
is not ; as it would be in a case of a debt barred by 
the statute of limitations. And a contract may be 
affirmed by a mere act or omission, as well as by 
a declaration. For instance, if an infant lessee 
retain the premises a reasonable time after coming 
of age, he thereby affirms the lease. The accept- 
ance of rent by an infant lessor, after coming of age, 
has the same effect. So if an infant exchange 
lands, enter upon those taken in exchange, and 
hold them after coming of age ; he is bound by the 
contract.(a) 

One who contracts jointly with an infant is bound, 
and may be sued alone, (ft) 



(a) 4 Croise, 69. 

(h) An infont partner must join in a suit for a fMutnerahip claim. 1 
Mont on Part 168. When an in&nt declares (i. e. eets forth his claim, 
in a suit) by aUomey^ instead of doing it hy guardian ; objection should 
be made by flea in abatement. (See Abatement.) 1 Chit PI. 436. When 
one of two executors is an infant, the other may appoint an attorney for 
him. Yelv. 131, n. 2. But not where he is defendant in a suit lb. 
If an infant appears by attorney, it is error at common law ; but by St 21 
Jac. 1, cored by verdict, and by St. 4 d& 6 Anne, c 16, by judgment on con- 
feesion. St. PL 13. When an infJEint comes of age pending the suit, he 
should suggest it on the record, and pray leave to prosecute further in 
person or by attorney. lb. 
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CHAPTER V. 



MASTER AND SERVANT. 



The several kinds of persons who come within 
the description of servants, may be divided into 
slaves, hired servants, and apprentices. 

1. Slavery hap been defined^ as that kind of 
subjection or service^ which gives the master an ab- 
solute and unlimited power over the life and fortune 
of the slave. It may be doubted, however, whether 
in any civilized state this definition is fully appli- 
cable ; with regard to the power over life, it certainly 
is not. 

Domestic slavery existed throughout the United 
States when they were colonies of Great Britain. 
It exists to this day in all the southern, and some 
of the western States, but has become entirely ex- 
tinct in New- York and New-England, and is in a 
course of abatement in other parts of the Union. 
In Massachusetts, it was abolished by virtue of the 
first article of the bill of rights, '^ AH men are born 
free and equal.'' The children of slaves born af- 
terwards were born free ; for (as it is said,) in a 
free country, slavery cannot be transmitted by pa- 
rents to their children. If a slave escape into one 
State from another, it has been held, under the 
constitution of thoj United States, that the master 
may seize and remove him without any warrant for 
the purpose. In New- York, the master may re- 
gain possession of such slave by habeas corpus a 
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bat the slave may afterwards have a writ ^Me 
homine replegiando/^ for further examination of 
his rights. In the same State, it has been lately 
decided, that the right to reclaim a fugitive slave 
must not be exercised without due process of law, 
and never with force of arms.(a) A citizen of one 
of the United States where slavery is established 
by law, who comes into Massachusetts for any 
temporary purpose, bringing a slave with him as a 
personal attendant, stays some time, but gains no 
domicil here, cannot restrain the slave while here 
nor carry him away without his consent.(i) ^And 
where a negro boy, eight years old, came to Mas- 
sachusetts with the wife of his master, who] did 
not claim custody of him as a slave, nor intend to 
carry him back against his will, but only with his 
consent, the court or4ered that he be delivered to 
a guardian legally appointed.(c) 

The history, justice, expediency, and prospects 
of slavery, though topics of deep interest and im- 
portance, are foreign from the objects of the present 
work. 

2. Hired Servants, Agents. The relation of 
master and servant rests altogether upon contract. 
The one is bound to render the service, and the 
other to pay the stipulated consideration. By 
the law of England, a menial servant or domestic 
was formerly understood, if no time were speci- 
fied, to be hired for a year, upon a principle of natural 
equity^ that the servant shall serve, and the master 



(a) Matter of George Kirk, Law Rep. Dec. 1846, 366. 

(b) Com. V. Aves, 18 Pick. 193. 

(c) Com, V. Tayhr, 3 Met 73. 
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maintain him» through all the revolutions of the 
respective seasons. It may be donbted whether 
this principle has been adopted with ns. Probably 
it was never applicable to any but agricultural 
servants. 

A master is in general answerable for any injury 
suffered through the act or negligence of his ser- 
vant, while he is employed about the master's 
business. He is not, however, understood to be thus 
employed, and the master is not liable, where he 
commits a wilful and malicious wrong ; as by inten- 
tionally driving the master's carriage against another. 
For a,ny fraud of the servant the master is liable. 

For injuries from neglect^ the servant himself is 
not generally liable ; nor for the neglect of a ^- 
agent. The master alone is responsible. 

A master is bound by ihe^ contract of his ser- 
vant, if within the scope of his authority. A spe- 
cial servant is one authorized to act only in some 
particular way, and cannot bind the master in any 
other. A general servant is one authorized to 
transact the master's business generally, or all of a 
certain kind ; and may bind the latter even against 
his consent, for any thing within the regular deal- 
ings of his agency. For instance, one employed 
merely to keep a horse, cannot sell him, so as to 
bind the owner. But one employed to sell a horse, 
may bind the master by a Warranty, though express- 
ly forbidden to warrant. 

A master may maintain an action upon any con- 
tract made by the servant for his benefit, though 
his name were not mentioned ; and may forbid 
payment to the agent. But if the debt was con- 
tracted without notice of the agency, the debtor 
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will be allowed; as against the principal, all offsets 
or connter-claimsi which he holds against the agent. 
If the contract were made in the master^s name, the 
servant cannot himself sne upon it, unless he is in- 
terested, by way of commissions or otherwise, ill 
the proceeds. A servant is not bound by a contract^ 
if he disdoses the master^s name, unless the 
instrument be under seal : nor even then, if he be a 
ptMic agent. If he has. received money on a con- 
tract, which for any cause is void, he is not liable 
after paying it over to the master. If A, having 
authority from B, buy goods from C for B's use, 
professing himself B's agent, and B take them ; B 
is answerable to C for the price, on an implied 
assumpsit or contract, though he has paid A. (a) 

A servant having the mere custody of goods can- 
not sue for an injury to them : — for instance, the 
keeper of goods attached by a sheriff. The au- 
thority of an agent may be created either verbally 
or in writing. So it may be inferred from the re- 
lation of the parties and the nature of the employ- 
ment. But an authority to execute a deed, must 
also be by deed. Acquiescence in the assumed 
agency of another, when his acts become known, 
will bind the principal. 

In general, an agent for selling must sell for cash, 
unless he has express authority to sell on credit, or 
this is the usage of trade at the place. But he 
cannot unreasonably extend the term of credit, and 
must use due diligence to ascertain the solvency of 
fbe purchaser. 

The general doctrine is, that where the principd 

{iti) Emer$on'f,Tli6FnnidttKef4^, lftlfM».937. 
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can trace his property into the hands of an agent, 
he may claim either the thing itself or its proceeds : 
unless they have come into the hands of the agent^s 
representatives, and been parted with before notice 
of the principalis claim. 

An agent can neither pledge nor barter the goods 
of the principal. But if a factor, having goods 
consigned to him for sale, deliver them to an auc- 
tioneer to be sold, the latter, according to usage, 
may safely make an advance of money thereupon. 

An agent cannot legally employ a sub-agent, 
unless he is expressly authorized to do so, or such 
authority is to be inferred from the nature of the 
transaction or the usage of trade. 

3. Apprentices. — These are servants, bound to 
service for a term of years, to learn some profes- 
sion or trade. The temptations to imposition and 
abuse, to which this contract is liable, have rendered 
legislative regulations particularly necessary. The 
English statute law has probably been very gene- 
rally adopted in this country, with considerable 
local variations. The purport and object of it is, 
in general, a summary provision, for protection and 
instruction on the one hand, and discipline on the 
other. Whether [independently of the statutes, a 
parent has authority at common law to bind out his 
minor child, [is a point that has been variously de- 
termined in different States. In Massachusetts, he 
has such power, all contracts of service legal at 
common law remaining legal since the statute ; in 
New-York and Pennsylvania he has not. The 
statute of Massachusetts provides, that all consider- 
ations, allowed by the master, shall be secqred to 
the sole use of the minor ; and that^if over fourteen, 
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the minor's consent shall be expressed in the deed. 
A guardian has the same rights on this subject as 
a parent. 

A master is entitled to the wages and emolu- 
ments of the apprentice, while the relation continues. 
He may correct him moderately for misbehavior. 
The master has a mere personal trust, which he 
cannot legally assign to another. Neither can he 
transport the apprentice beyond the jurisdiction 
within which the contract was entered into, and with 
reference to the laws of which the parties contracted. 



CHAPTER VI. 



CORPORATIONS. 



A CORPORATION is a franchise or privilege, possess- 
ed usually by many combined individuals, under a 
special name, for the purpose of enabling them to 
act by one united will, and to continue their joint 
powers and property in the same body, undisturbed 
by the change of members. The word corporatum 
is usually applied to the society itself.] 

1. Kinds of Corporations. — Corporations are 
divided into sole and aggregate. The former con- 
sist of a single person, who is made a body corpo- 
rate, in order chiefly to give him the character of 
perpetuity. Thus a minister, seised of parsonage 
lands in the right of a town or parish, is a sole car- 
poratian for that purpose, and holds them to him- 
self and his successors in office. 

An aggregate corporation is the union of two or 
more individuals in one body politic, with a capacity 
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of succession and perpetuity. Besides the proper ag- 
gregate corporations, the inhabitants of any district, 
as counties or towns, instituted with particular ju- 
risdiction, are sometimes called quasi corporations. 
Such bodies, it seems, possess all the authority^ by 
necessary implication, which is requisite to execute 
the purposes of their creation. It is questionable 
whether they can contract by deed; for, though 
tfaey are corporations for some purposes, they have 
not the distinguishing trait of corporations, a corn^ 
man seal; but must act by vote at regular meetings* 
They may, however, take and hold property in 
trust for the general use of the inhabitants. No 
private action lies against a quasi corporation, unless 
given by statute. In such case, having no corpo- 
rate fund, each inhabitant is liable to satisfy the 
judgment, and shall have his remedy over against 
the rest. In New- York, a large number of quusi 
corporations are by statute enabled to sue and be 
sued. 

A county is the civil division particularly noticed 
in judicial proceedings ; for defraying the expenses 
of which, county taxes are in a great measure im- 
posed. Thus jurors are always summoned from 
the county where the court is held ; Sherds and 
Justices of the Peace can exercise their respective 
offices anywhere within their county ; and^ in many 
States, inferior tribunals are established with this 
limit to their jurisdiction. Counties have also ju- 
risdiction, in general, through their officers, of high* 
ways. 

Towns are smaller corporations, with more nu- 
merous powers. They are, in general, specially 
charged with the support of roads, of the poor, and 
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of schools f where these are required by law. Towns 
may also raise money for other purposes of public 
convenience and necessity, such as a burying* 
gronndy a market-house, or a town-clock. A town 
can make hy-lawsj and impose penalties for breach 
of them, which may be incurred by strangers as 
well as inhabitants. 

Fbr every object within its legal jurisdiction, a 
quasi corporation may impose a tax upon the inha- 
bitants ; but for no others. 

Corporations are further divided into ecclesiastical 
and lay. The former are those whose object is 
spiritual or religious. A Christian church has been 
held in Massachusetts not entitled, as such, to the 
privileges of a corporation, and not to exist for any 
legal purposes, except as connected with a parish 
or incorporated society. A conveyance of land to 
a church is construed as a trust for the use of the 
parish ; and a minority of the church, adhering to a 
majority of the parish, in case of separation, will 
hold the property. 

In Virginia, while a colony, the religious estab- 
lishment of England was adopted with some modifi- 
cation ; and also to a certain extent in New-Hamp- 
shire and some other States. A grant to a church 
of this order has been held to vest the estate in the 
parson and his successors. Church lands can be 
conveyed only by the parson and vestry jointly. 

A congregational minister, regularly ordained 
over a parish, is understood in law to be settled for 
fife. But various causes will justify a dissolution 
of the contract. Any immoral or unchristian con- 
duct on his part will authorize an immediate separa- 
tion from him : and, in case of serious disagreement 



»*<. 
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with the parish, the law provides for an ecclesiastical 
council, whose decision or result will be binding 
apon both parties. 

Lay corporations are again divided into eleemosy- 
nary and civil. An eleemosynary corporation is a 
private charity, constituted for the perpetual distri- 
. bution of the alms and bounty of the founder : as, for 
example, hospitals, colleges, and academies. Civil 
corporations are established for a great variety 
of purposes, which need not be particularly enu- 
merated. They are either public and political^ as 
cities, towns, &/C« ; or private, as banks, canal and 
insurance companies, the stock of which, though 
their objects and operations partake of a public 
nature, is owned by private persons, 

2. How Created. — Corporations are created 
by prescription and custom, and by acts of the le- 
gislature. There are also several corporations in 
this country, which owe their origin to the crown 
under the colony administration. Of such the 
charters are protected, either by express constitu- 
tional provisions, or by general principles of law. 
The'clause of the constitution of the United States ; 
against impairing the obligation of contracts, re- 
ceived from the Supreme Court its fullest and most 
satisfactory exposition, in vindicating the charter of 
Dartmouth College, granted in 1769 by the British 
crown, from legislative interference and assump- 
tion. 

3. Nature, Powers, Duties, Sfc. — When a cor- 
poration is erected, a name must be given to it. 
This has been called the knot of its combination* 
If none has been expressly given, it may assume 
one ; and it may be known by several names. 
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The ordinary incidents to a corporation are^ firsts : 
to have perpetual succession, and of course the 
power of electing new members ; second, to sue 
and be sued, to grant and receive property ; third, 
to have a common seal ; fourth, to make by-laWs ; 
fifth, to remove members and officers. Numerous 
instances, however, may be found, of persons hav-- 
ing corporate powers '< sub modo," to a limited ex. 
tent, and therefore wanting in a part of the above- 
mentioned incidents. 

An aggregate corporation may take donations 
and bequests in trust for pious or charitable uses, 
if not clearly foreign from the purposes of its in- 
stitution. The English statutes of mortmain^ by 
which corporations are incapacitated to hold real 
estate without special license, have, it seems, been 
adopted in this country, only in Pennsylvania. In 
New-York they cannot take by devise. (a) 

If a corporation be created with a limited fund. 



(a) A feofibent (See Feoffment) to a corporation aggregate paasea a 
fee-simpUt or absolute estate, without words of limitatum — i. e., withoat 
expressly mentioning heirs or successors ; but, in case of a sole corpora- 
tion, the word successors is necessary ; unless the politic name alone, and 
not the natural name, is used ; as, e. g., to " the Bishop of Ely." 4 Cruise, 
232. 2 Str. 913. 1 Co. Lit. 223, n. 4. A sole corporation cannot take chattels 
or personal property, in succession. And a lease or conveyance to such 
an one and his successors passes only a life-estate. 1 Co. Lit. (Thomas' 
ed.) lib. 1,9 a. 

When a corporation is created, with power to vest a stock not greater 
than one sum nor less than another, and, having chosen the smaller, after- 
wards increases it to the larger, an action lies for any stockholder who is 
refused a share in the new capital, upon tendering the assessment ; and 
the measuiB of damages is the excess of what he could have obtained for 
the shares in the market over the price he must pay, with interest. But 
a stockholder cannot be compelled to subscribe ; nor would liis claim for 
damages give bim any interest in the stock, or a^ct that of a stranger. 
QrayY. Portland, 4^., 3 Mss'. 364. Big. Dig. 218. 
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it cannot enlarge or diminish that fond^ but by li- 
cense from the legislature : nor can it change the 
nuniber of shares into which the capital stock is di* 
videdy nor make an assessment for any thing be- 
yond die preliminary expenses of the incorporation, 
until all the shares have been subscribed for^ unless 
specially authorized by the act. If privileges be 
granted to a corporation upon certain conditions, a 
non-performance of them may furnish ground of 
forfeiture, but cannot be taken advantage of by a 
stranger. The charter is valid for all purposes, till 
revoked. So is a charter, which has been obtained 
by false and fraudulent representations. A corpo- . 
ration is liable for the acts of its agents or officers, 
while acting within the authority conferred upon 
them by statute or by the corporation. A contract 
by a corporation need not always be made and 
proved by express vote, nor by the corporate seal ; 
but may, under some circumstances, be implied 
from corporate acts. But the doings and declara- 
tions of individual members are not binding upon 
the corporation.(a) 



(a) The books of a corporation, established for public purposes, are 
evidence of its acts and proceedings. 6 Wheat. 420. 

But they must be shown to be the books of the company, kept by 
the proper officer, who must be shown aliunde to be the subscribing 
secretary. 2 Phil, on £v. 106 a. The seal of a corporation may be 
proved by any one who knows it, without his seeing it affixed, lb. 

A mere vote of ancient corporations has been allowed to operate as a 
grant of lands, and to pass a fee without words of limitation, where such 
was clearly the Intent Baker v. Faks^ 16 Mass. 497. 

The deed of a corporation does not need delivery. The affixing of the 
seal perfects it. 4 Cruise, 27. 

It was once held* that corporations could not be sued, as such, for torts 
(or wrongs) .but the members must be declared against by name. 1 Chit 
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The acts of a majority of the meitbers present at 
a f egolar neetiftg, unless the charter provide oCher- 
wise, bind the corporation. When the mode q£ 
electing officers is not regulated by charter or pre- 
8criptioo> the corporation may make by-laws for the 
purpose, provided they be not repugnant to any 
chartered right or privilege, nor to the law of the 
land. A by-law cannot exclude an integral part of 
the electors, nor impose upon them a new and 
independent qualification for voting. Though the 
charter require an annual election of officers, yet, it 
seems, if the regular time pass by, the old officers 
continue till the new ones are chosen. Where a 
corporation makes a by-law, that all transfers of 
shares shall be made in the treasurer's book, a 
transfer by deed and delivery of certificates will 
still pass the property. The power of making by- 
laws may be delegated to a committee. A by-law 
must be reasonable. 

Every corporation has the power to remove its 
members. But it can be exercised only for good 
cause, and for some offence that relates immedi- 
ately to the duties of the party as a corporator. 

The general rule is, that a corporation has only 
such powers, as are either specifically granted, or 
are necessary for the purpose of carrying into effisct 
those which are granted. 

4. The Visitation of corporations. — This is a 



66. But where a corporation is authorized to construct a road, canal, Sie., 
although it may accept or refnsQ the charter, after acceptance it is bound 
by the terms of such charter, and an action by individuals injured lies for 
a breach of them, though not specially provided. RiddU v. PropriUon^ 
4f^, 7 Mass. 185. And either trespass or case now lies against a corpoim. 
tion. lb. 
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power applicable peculiarly to eleemosynary cor- 
porations. It belongs to the founder or his heirs, 
or to some person or body to whom it is given by 
him. Visitors have the right of inspecting the affairs 
and saperintending the officers of the corporation, 
according to snch regulations and restrictions, as 
are prescribed by the founder in the statutes which 
he ordains, without any control or revision except 
that of the judicial tribunals, by which they may be 
kept within the powers granted to them, and the 
constitution and general laws of the land. But 
such visitors cannot deprive a person of his office, 
without a hearing upon a written complaint ; in 
which his offence, or the ground of removal, is fully 
Jand plainly, substantially and formally, described 
to him. The trial, however, need not be public. 

Civil corporations, whether public or private, are 
not subject to this species of visitation ; but are 
merely amenable to the judicial tribunals for the 
exercise and the abuse of their powers. 

5. The Dissolution of Corporations. — Every in- 
corporation is a contract between the legislature 
and the company, which, by the constitution of the 
United States, cannot be affected by subsequent 
legislation, unless a power has been expressly reser- 
ved to that effect.(a) This does not apply, how- 



(a) ^^ Grants are wholly different from laws, A law is a rule prescribed 
for the government of the subject. A grant is a donation. In laws, the 
last in order of time repeals the first. In grants, the first 'stands linafilect- 
edl>y the last." Argument of Mr. Webster in Warren Bridge Case. 

The tendency of recent decisions in this country has been opppsed to 
all exclusive privileges, claimed by virtue of corporate charters ; and in 
fitvor of unlimited competition in works of public improvement, such as 
railroads, canals, and bridges, notwithstanding previous grants to incorpo- 
rated companies. 
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ever, to corporations which are created merely for 
public purposes, as counties, towns, &c. It has 
become usual for the legislature to reserve a power 
to alter, modify, or repeal the charter of a. private 
company at pleasure ; and, in Massachusetts^ there 
is a general act,(a) authorizing them to exercise abso- 
lute control over any charter, granted since March 
11, 1831, or hereafter to be granted. But no char- 
ter shall be repealed, except for some violation of 
it, or other default, if granted for a definite time. 
In New- York, the constitution of the state requires 
the assent of two thirds of the members elected to 
each branch of the legislature, to every bill alter- 
ing any body politic or corporate. (i) 

A corporation may be dissolved, by a voluntary 
anrd solemn surrender of its franchises into the 
hands of the government, and an acceptance by 
the government ; or by neglecting to use or a mis- 
use of them, and a judgment of law founded thereon. 
The officers of a corporation, however, cannot in 
general dissolve it without the assent of the society. 
There are two modes of proceeding judicially, to 
ascertain and enforce the forfeiture of a charter. 
The one is by *^ scire facias,'' where there is a le- 
gal existing body, capable of acting, but who have 
abused their power. The other mode is by infor- 
mation, in the nature of a " quo warranto,'' wherd 
there is a body corporate "de facto" only, who 
take it upon themselves to act, though, from some 



(a) Reyised Statutes, 366. 

(b) The amended constitation of 1846, contains new provisions upon 
this snbiect. 

5 
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defect io 'their constitutton, they canoet legdly ex- 
ercise their powers. Both these modes of pro- 
ceeding are in the name and on behalf of the gov- 
eminent. A process for dissolution nay also be 
iironght in chancery by the corporation itself. 

Upon the dissolntion or civil death of a corpo- 
vation, all its real estate reverts back to the original 
grantor and his heirs ; the personal estate vests in 
the public ; and the debt, due to and from the cor^ 
poration are extinguished. Bot it is the universal 
practice, by special provision, to authorize a contin- 
uance of the corporation after a genered dissolution, 
for the purpose of disposing of its property and 
collecting and paying debts ; and also a division 
among the members of any remaining surplus. 
In Massachusetts, on application to the Supreme 
Court, receivers and trustees are appointed to 
settle the affairs of a dissolved corporation.(a) 



(a) Rev. St. 864. 
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RIOHTS OF THINGS PERSONAL. 



CHAPTER I. 



THINGS PERSOHAL. 



Having treated of the absolute and relative rights 
of persanSf or '^ jura personarum " ; the objects of 
inquiry will now be ^^ jura rerum/* or those rights 
which a man may acquire in and to such external 
things as are unconnected with his person. These 
are usually termed the rights of property. 

Things are by our law distributed into two 
kinds, — things real and things personals The 
former are such, in general, as are permanent and 
immoveable ; the latter are goods, money, and all 
other moveables, which may attend the owner's 
person. This is a general definition, and subject 
to some qualifications. 

It will be seen, that the thing which is the 
subject of ownership, though in its nature real^ 
may be owned in such a way as to constitute a 
chattel interest or personal estate. Thus an estate 
for years in land is personal property. So is 
every other estate less than freehold. The terms 



52 RTGHTS OF THINGS PERSONAL. [b.* IV. 

real estate and personal estate, therefore, denote 
sometimes the nature of the property, and some- 
times the particular interest in that property. The 
former is the popular, and the latter the technical, 
use of the expression. In England, real estate 
descends to the heir, and personal estate passes to 
the executor ; but this distinction has become 
nearly nominal in the United States, the whole 
property of a deceased person passing directly 
or indirectly to his heirs. (a) 

We shall begin with the law of personal proper- 
ty ; as most naturally connected with the subjects 
already discussed, and as more simple and intelli- 
gible than that of real estate. 

Things personal, or chattelsy(b) are distributed by 
the law into two kinds, — chattels real, and chattels 
personal. 

1. Chattels real concern the realty, as for in^ 
stance a lease for years of land. They are so called, 
as being interests issuing out of, or annexed to, real 
estate ; of which they have one quality, viz. immo- 
. hility, which denominates them real ; but want the 
other, viz. an indeterminate duration, and this 



(a) The distinction between real and personal estate, though less im- 
portant in the United Stiites than in England, where by the common 
law lands are not even subject to the payment of debts except of a certain 
kind, is, notwithstanding, in many points of view, of the highest conse- 
quence. Real estate, in many of the States, cannot be held by aliens,' 
Real estate only can be entailed, or is subject to curtesy and dower. 
Different formalities are required for the conveyance and devise of real and 
personal property. Lands and chattels are disposed of difierently by exe- 
cutors and administrators and upon legal process. And the distinction 
ohen decides the validity of uses, trusts and remainders. 

(If) The word chattels (caiaUa) applies to animate as well as other 
property. Goods only to inanimate things. 
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want it is that constitutes them chattels. The na- 
ture of this species of property, however, will be 
better understood, when we come to speak of real 
estate f technically so called. 

2. Chattels personal are, properly and strictly 
speaking, i\i\x\gB moveable. There are, however, 
some chattels which, though of a moveable nature, 
yet being necessarily attached to the land, and con- 
tributing to its value and enjoyment, go along with 
it as real estate. This is the case with the deeds 
and other papers, which constitute the proofs or 
muniments of title ; and also with shelves, iron 
stoves, and other fixtures in a house, which cannot 
be dismembered without injury. In modern times, 
for the encouragement of trade and manufactures, 
and as between landlord and tenant, the ancient 
rule has been relaxed, and many things are treated 
as personal property which seem to be attached to 
Ae freehold. Thus the vats and coppers of a soap- 
boiler, machines for carding wool, chimney-pieces, 
and> in general, all such improvements, erected or 
placed by a tenant, as may be removed without in- 
juring the premises, may at the expiration of his es- 
tate be taken away by him. So, if a building be 
erected upon the land of another by his permission, 
it is liable to be sold on execution as the property 
of him who erected it, and the purchaser may re-* 
move it from the land without being a trespasser. 

Nothing can be h fixture which is not completely 
annexed to the soil. Thus a building upon blocks, 
stilts, rollers, or pillars, is not a fixture but a mere 
chattel. 

The right of removing a thing attached to the 
soil depends on several general considerations ; -— 
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such as usage ; the comparatiye value of the land 
before and after removal ; the situation and busi* 
ness of the tenant ; but chiefly the purpose of the 
erection, whether for trade, agriculture, ornament, 
or general improvement of the estate. The compre- 
hensive distinction on the subject is, that an article 
necessary to any thing of a personal nature, such as 
trade, is a chattel ; but where a necessary accessary 
to the enjoy ment of the inheritance, it is a part thereof. 

The question of fixtures is commonly said to 
arise in three distinct cases. 1. Between heir and 
eoceeutar. That is, when the owner of real estate 
dies; the question is, whether things attached to the 
land shall pass with, or as a part of it, to the heir, 
or ai^ personal property to the executor. As between 
these two parties the law is strict in favor of the for- 
mer, but still allows erections far trade to be re- 
moved by the latter. 2. Between the executor of 
tenant for life, and the remainder-man or rever^ 
sioner ; in which case the law is liberal, in al- 
lowing removal of the tenant's own erections. 
3. Between landlord and tenant; and here, in 
modem times, the tenant is highly favored in re- 
gard to the right of removal, particularly of such 
articles as pertain to trade and manufactures^ 
A tenant may remove^ 1* Implements of trade^ 
such as furnaces. 2. Machinery, as a steam* 
engine. 3. Buildings for trade, of whatever size, 
form or mode of construction. 4. Articles erected 
for ornament, or domestic use, (unless the removal 
will cause great injury,) as glasses, blinds, bells, &*c« 

Another case in which the question of fixtures 
arises, is that of vendor and purchaser ^ where 
the owner of land conveys it, and the inquiry is^ 
what shall pass with, and as part of the land. Here 
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the law is as liberal id favor of the purchaser, as it 
is in favor of the heir, as between him and the ex^ 
ecotor. Things personal in their nature, but fitted 
and prepared to be used with real estate, and es- 
sential to its beneficial enjoyment, pass with the 
realty. Thus the conveyance of a saw-mill passes 
the mill-chain, dogs, and bars, connected with it. 
There are also certain articles which will pass, whe*- 
ther actually upon the land or not* They are 
canttructively annexed. Such are doors, windows, 
keys, &c. 

Another case relating to fixtures, is that of a m^ 
chanic claiming a Zeenupen ahQiidingwhich he has 
erected. Where such building was a theatre, the 
Hen was held to embrace the permanent stage, 
but not the nloveable scenery and flying stag6»**^ 
tbe former being part of the freehold, but the latter 
only neceosary for theatrical exhibitions-^-a species 
of trade. 

If one man erect buildings upon the land of an- 
olher, voluirtarily and without any contract, thejlt 
become a part of the land, and the former has no 
right to remove them, (see p. 644) So if one man 
take another's -lidnber, wrongfully, and use it in 
titieftiDg or cepairiag buildings on his own land,, it 
becomea his^ property. On tbe other hand, as has 
been stated^ (p. 53,) if one man ereet a butldiDg 
Ufien the land^ another by^ periaissiQfi otr contract^ 
the building belongs to the former as personal pee* 
perty^ aad: as such nsay be taken on executiieii, 
transferred by bill of sale and sued for in trover. 

Grrawing treee^ may be owned distinctly froBa^tbe 
soiK . If the limbs of a tree overhang another man's 
ground, they still belong to the owner of the root^ 
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If the root extends into the ground of a neighbor- 
ing owner, he is a tenant in common of the tree 
with the planter. 

With regard to other vegetable productions, 
ptimd faciCf they belong to the soil, but may be 
separated from it iq point of title by special circum- 
stances. Products of the soil, raised annually by 
labor and cultivation, when ripe, are personal estate. 
These are usually called emblements^ a term which 
includes only such vegetables as yield an annual 
profit, and are raised by annual expense and labor, 
such as grain, but not fruits, &c., though annual, 
because they are spontaneous. 

The word emblements is generally used to denote 
crops, which are claimed by some person other 
than the general owner of the land, as incident to 
a particular or limited estate therein ; as for instance 
a life-estatej (se6 Estate for life.) Upon this sub- 
ject the general rule is, that where an estate is of 
uncertain duration, and the tenant sows the land, 
but ceases to be such before harvest ; either he 
or his representatives shall be entitled to the crop. 
Thus if a tenant for life dies before harvest, his ex- 
ecutors are entitled to emblements. So with a 
tenant ^t will, (see Estate at will.) But a tenant 
for years cannot claim them, because he knows be- 
forehand when his estate ][will end, a nd therefore 
sows the land at his peril, (see Estate far years.) 
Other wise wherej|he holds under a tenant for life, 
whose death terminates his estate. In Pennsylva- 
nia, such tenant may sometimes claim the crop 
under the name|of a way going crop. ^f ^^^ 

The law allows a reasonable time for the remo- 
val of emblements. 
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CHAPTER II. 

PROPERTY IN THINGS PERSONAL. 

Property in chattels personal is either abso- 
lute or qualified. 

Absolute property, is a full and complete title and 
dominion, which the owner cannot lose, without 
his own act or default. Of this kind of property, 
all inanimate things may be the subject. With re- 
gard to animals, the law makes a great difference, 
in this particular, between their several classes. 
In such as are of a nature tame and domestic (as 
horses, kine, sheep, poultry, &c.,) a man may have 
an absolute property. They continue perpetually 
in his occupation, unless carried or enticed away, 
and are of intrinsic value, serving for the food of 
man, or else for the uses of husbandry. The ques- 
tion whether an animal be wild or tame, is referred, 
not to its original constitution, but to our know- 
ledge of its existing habits, derived from fact and 
experience. 

Of all tame and domestic animals, the brood 
belong to the owner of the dam or mother. 

A qualified property, is such as is not in its 
nature permanent, but may sometimes subsist, and 
at other times not subsist. 

While it continues, it is as much under the pro- 
tection of the law as any other, and any invasion 
of it, is redressed in the same manner. This kind 
of property may arise from the nature of the thing 
possessed. Wild animals, such as deer, rabbits, 
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doves, Slc.j so long as they are reclaimed by the 
art and power of man, are the subject of a quali- 
fied property ; but when they go back to their na- 
tural liberty and ferocity, without the will to return, 
animus revertendij the property in them ceases. 
To give a property in a wild animal, he must have 
been brought within the power of his pursuer. 
Mere pursuit is not sufficient, nor is actual ca^ 
tare necessary, to produce this effect. 

An animal killed on one's land, becomes bb 
property, (a) 

The owner of tame, domestic animals is notlisK 
ble for any mischief done by them, unless he had 
notice of their mischievous propensitiefr, or wa9 
guilty of some neglect. Case is then the proper 
action. If he is also himself a trespasser at tfte 
same time, trespass lies. So if he let loose wild" 
animals, or suffer such tame ones as usually rove, 
to escape from his ground. But for injuries^ done 
by beasts, ^r^ naturiB^ he is not liable, they ceas- 
ing to be his property, when they have left his 
ground. It is further said, that for keeping mischie- 
vous beasts, the action is case ; for directly iocitiii>9 
them to injury, trespass. 

Trespass lies for injuries to all tame animals, 
and those marketable^ without averring that they 
have been reclaimed; but if not marketabllB, mich 
averment is necessary, (i) 

A qualified property may subsist in the elensent$ 
of light, air, and water. In these a man can have 
no absolute, permanent property. They admit of 
an ovmership only while they are in actual use and 



(a) 1 Chit 166. (b) 1 Chit 70, 186, 166. 
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occupation. If one man disturbs another^ and dcH 
pffives bim of the laiivful jsnjoyment of them^ as hy 
obetrocting ancient windows, corrupting the air of 
of his house, or fooling his water, the law will give 
redress ; but so soon as they are out of possession, 
they become again common, and every one has 
an equal right to appropriate them to his own 
use. 

Property may also be of a qualified nature, on 
accoiml of the peculiar situation, at the time, of the 
thing to which it pertains ; as where goods are 
imUedf pledged^ distrainedy or attached, (a) In 
these cases, the right of property and the posses^ 
tion are separated, or rather there is no unquali- 
fied property in any one,— ^the ultimate owner 
having only the right, and not the immediate pos- 
session; and the occupant having the possession, 
but only a temporary right. 

Chattels may also be divided into things inpos- 
eesiian and things in a<E:<um,^— usually called choses 
in action. The latter are personal rights not re- 
daced to possession, but recoverable by suit at law. 
Thus money due on a bond, or damages for any 
wrong or injury, for which the law always gives 
some remedy, ar^, while the party has only the right 
and not the occupation, choses in action. 

One distinction of a chose in action is, that it can- 
not in law be assign^d.(6) '^ No man can buy a 



(a) See BailmerU^ Pledge, Distresh Attachment. 

(b) In Beveral of the States, bonds are made by statute negotiable ti^ 
strumenls ; an4 bail-bonds, though given to the sherifE, are uniyenally 
sued in the name of the creditor. BiUs rf exchange and promitsorj 
notes, and also biUs of lading, are exceptions to the geneial rule. 



I 
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quarrel or Iaw-8uit."(^) '^his rule, however, does not 
prohibit an equitable transfer, for valuable conside- 
tion, of any contract whatsoever ; which will au- 
thorize the assignee, in the original creditor's name, 
to enforce payment to himself, and, after notice to 
the debtor, prevent a valid release from the as- 
signor. Such assignment cannot interfere with 
any equitable ^claims, allowances, and off-sets, in fa- 
vor of the debtor, against the assignor, incurred be- 
fore notice. The assignment of an instrument must: 
be of as high a nature as the instrument itself. A 
deed can be assigned only by deed. But in gene- 
ral, any unsealed instrument, by mere delivery; In 
New- York, no chose can be assigned without wri- 
ting. The right of an assignee is not defeated by 
the assignor's death ; but he may sue in the name 
of his executor or administrator. 

When a promise is made to the assignee of a 
chosej in consideration of forbearance, for instance, 
or for any new consideration ; he may sue in his 
own name, even though the original contract . be 
a specialty 9 or under seal. (6) 

A contingent debt may be assigned. So an un- 
liquidated balance of accounts. And if the debtor 
promise the assignee to pay him what shall prove 
to be due, he may sue in his own name.(c) . . 

An assignee may re-assign. (^2) 

(a) Thus, though a bond be made payable to one and hu assigns, the 
afsignee cannot sue it in his own name. Skinner v. SameSf 14 Mass. 
107. It was fonnely doubted, whether an annuity were assignable) being 
held a chose in action. But it is now settled, it seems, that it is ; at least 
where assigns are named in the grant. 1 Co. Lit. 620, n. 9. 

(b) 1 Chit 100. 4 Cow. 13. 

. (c) Crocker v. Whitney, 10 Mass. 819. 
Id) Da/toes r.Baylston, 9 Mass. 846. 
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It will be seen hereafter, (see Maintenance^) that 
the right to land of one disseised cannot be as- 
signed. But adverse possession of personal pro- 
perty is no objection to its being assigned, so as to 
pass a title to the assignee. Thus, goods under 
attachment as belonging to a third person may be 
validly sold, and the vendee may replevy them. 

As the assignee of a chose cannot sue in his own 
name, so the assignee of a debtor, in case of a 
mere personal contract, cannot be sued, though the 
contract was for the promisor and his assigns. Thei'e 
is no privity. (a) 
If an obligor, after notice, take a release from the ob- 
ligee of an assigned bond, it has been held in Eng- 
land, that the court will set aside the plea of release, 
on motion, or the plaintiff may reply the special facts, 
and in such case the obligee has even been commit- 
ted for contempt. In Massachusetts, if one of 
two plaintiffs agree to become nonsuit, and the 
other make affidavit, that the claim is a partner- 
ship one, and the agreement as to him fraudulent, 
the court will not order a nonsuit.(() But they 
will not in such case set aside a plea of release. 
The question of collusion is for the jury.(c) The 
effect of Quch collusion is a question of law. If it 
it appear that the nominal plaintiff is in the defen- 
dant's interest, costs shall be paid to the attor- 
ney, (d) 

Personal property may be held by two or more 
persons in joint tenancy or in common. The na- 



(a) 1 Chit. 36. (6) Loring v. Brackett, 3 Pick. 403. 

(c) Eastman v. Wr^^hl, 6 Pick. 316. . (<2) 11 lb. 339. 
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ttone of auoh ownenAiip nvittbe ikeronfter more falljr 
^Mplainedj 'm treating cf real eBtate.(a) The osame 
principlefl appty to lauds and to cfaatteb ; excq>ting 
^faat^ for the encQaragement of hasbcuidrj and trade, 
iBtockonafiBtrmand also stock used in a joint underta- 
king, shall always be considered as command and not 
asjc^tpr^^erty^and there shall be no survivorship 
therein. With these exceptions, a gift of a chattel 
to two or more creates a joint tenancy, and either 
may dispose of the whole. Copartners in trade 
may do the same. 

If chattels be conveyed to two persons jointly, 
in payment of, or as security for, their several de- 
mands against the owner, they will become jointly 
interested in them in proportion to their respective 
claims. If two persons agree to build a ship to- 
gether, to be paid for and owned by them in cer- 
tain proportions, they will become tenants in com- 
mon of the ship so built ; but, in general, the joint 
builders of a ship, unless there be an agreement 
jto the contrary, will be presumed to own equal 
ahares. 

Chattels maybe limited over by way oi remain- 
4er,(b) after a life interest, '^he ancient common 
law did not in general allow this; making a dis- 
tinction in this respect between land and goods, 
on account of the transitory and perishable nature 
of the latter. But now that distinction is at an end. 
Nothing, however, can be given in remainder, of 
which the use is inseparable from the consumption, 
— as, for instance, fruits. Nor can there be an 



(a) See JouU Tenancy^ Tenancy 
ih) See Remainder. 
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'6Mste in-tail(a) of a chattel ; bot words of ontaii- 
«MDt five the abaohite title. 



CHAPTER III. 



TITLE TO PERSONAL PROPERTY BY ORIGINAL AC- 
QUISITION. 

1. By occupancy. Goods taken by capture in 
^Mur, at common law^ belonged to the captor. But 
now they vest primarily in the sovereign, and 
belong to the captor only to such extent and under 
audi regulations^ as positive laws may prescribe. 
By the general practice of the law of nations, 
^ondemnatUmf as well as capture, is required to 
vest a slup in the captor. 

Goods casually lost^ nnd unreclaimed or design- 
edly abandoned by the owner, if found upon the 
surface of the earth or sea, belong to the finder. 
If hidden beneath the ground, they fall under the 
denomination of treasure^trave, belong in England 
to the King, and in strictness perhaps, with us, to 
the State, although the right has rarely, if ever, been 
enforced, unless on behalf of the original owner.. 

Bubstantially the same observations will apply to 
what the law calls waifs, that is goods waived or 
scattered by a thief in ihis flight ; estrays, or cattle 
whose owner is unknown ; and wrecks. By statutes 
of the several States, the proceeds of all goods 
found as above-mentioned, and unreclaimed for a 
certain period, are usually given in certain propor- 



(«) See EtMe Tml. 
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tions to the finder and the public. It is suggested 
by Mr. Dane, in his *^ Abridgment of American 
Law/' that in this country, unless special statutes 
provide otherwise, estrays, treasure-trove and waifs 
belong to the Jinder. 

2. By accession. This is the right to all which 
is produced by, or becomes either naturally or arti- 
ficially united with, one's real or personal property ; 
as for instance, fruits, the young of animals, and 
new articles manufactured from old materials. If 
an animal be hired for a time, its increase belongs 
to the hirer. But it is otherwise with the children 
of slaves. Upon the principle of accession, what- 
ever is built upon one's land becomes his property, 
though the materials belonged to the builder, (see p. 
55.) If a shtp-builder, after having laid the keel, and 
raised the stem and sternposts, sell the ship in its un- 
finished state, and afterwards complete it, the ship 
when completed belongs to the purchaser. The same 
principle would apply to the frame of a house sold 
and subsequently finished. So a tree, planted by 
one person in another's ground, so soon as it shall 
have taken root, becomes the property of the latter. 
If, however, one man build upon another's land by 
mutual consent, the owner of the soil does not be- 
come owner of what is affixed to it, but the builder 
may enter and remove it, subject perhaps to nominal 
damages for entry upon the land. Nor can one man 
gain a title to the property of another upon the 
principle of accession, if he took it wilfully as a 
trespasser, and not through ignorance or mistake ; 
but whatever alteration of form the property may 
have undergone, the owner may seize it if he can 
prove the identity of the materials. Another dis- 
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tinction seems to be, that a person can acquire no 
title by accession, founded on his own act, unless 
the materials are incapable of being restored to 
their original form. The right of alluvion may 
be referred to this head ; — by which every addition 
to the shores of rivers, whether happening from 
natural causes, or from a union of natural and ar- 
tificial causes, belongs to the owners of the shores. 

In case of confusion of goods, if by consent, the 
owners become tenants in common ; if otherwise, 
the whole belongs to the innocent owner. Where 
the goods, however, can be easily distinguished and 
separated, as furniture, no change of property takes 
place. So, if com or flour mixed together be of 
equal value, the owners share equally. If an officer, 
having attached goods on a writ, suffer them to re- 
main mingled with other goods of the debtor, and 
refuse to designate what he has attached, another 
officer may take the whole. ^ 

3. By intellectual labor. This title includes the ^ 
property of a person in his original literary compo^ 
iitionSf or mechanical inventions. Whether, at 
common law, this property subsists, after the subject 
of it has once passed from the original owner's 
hands, has been made a grave question, on which 
very learned judges have held opposite opinions. 
The statute law, however, both of England and the 
United States, (the latter being invested by the 
constitution with Jurisdiction of the subject,) has 
secured to authors and inventors, for a limited time, 
the exclusive use and profit of their produc- 
tions and discoveries ; and this has been held to 
supersede any right at common law. 

6 
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Onljr a very concise view of our law of tpatents 
and copy-rights will here be giv^n/ The time for 
wh^ch an exclusive patent right is allowed, is four- 
teen years, which period is sometimes extended by 
the addition of seven years more. The applicant, 
must swear that he is the inventor or improver ac- 
cording to his belief, and give a written description, 
with a drawing or model, of the invention, showing 
how it may be used. His legal representatives, if 
he be dead, may procure a patent. A mere change 
of farm or proportions is not a discovery ; it must 
4i0 in the principle. If there be any misrepresen- 
tation in the specification, the patent is void. If 
there be two inventors, the one who first reduces 
the invention to practice has priority of the other, 
though the latter obtain the first patent. If the in- 
vention has been sufiered to go into use, no patent 
can be afterwards obtained. The invention must 
be useful^ that is, not injurious, frivolous, or insigni- 
fi^cant ; and it must be substantially new in its struc- 
ture and mode of operation. If it be new, only in 
the production of a single efiect, added to an old 
machine, the inventor shall have a patent for no 
more than the improvement; — otherwise the whole 
will be void. 

Copy-rights of maps, charts, books, and engrav- 
ings, may be taken out for twenty-eight years ; and, 
if the author be then alive, or, being dead, have 
left a widow or children, for the additional term of 
fourteen years, — on compliance *with certain pre- 
scribed formalities. The statute upon this subject 
does not in any way affect the right to republish 
foreign works. Musical compositions are protected 
under the general name of works. A representa- 
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lion of a dramatic campositian on the stage is no 
breach of the copy-right. It is however a breach^ 
to take down a play in short hand before it is pub- 
lished^ and publish it. An abridgment of, and 
notes tO| an old work are protected. So a translation. 
A court of equity, in England, may grant an in- 
junction to restrain the publication of unpublished 
m&nuscripts ; and the courts of the United StateSi 
having equity jurisdiction, undoubtedly possess the 
same power. 

It has been determined by the Supreme Court of 
the United States, that a reporter of decisions can 
have no copy-right in the opinions of the court. 
A similar doctrine has been held in regard to a 
*work containing forms of indictments. 



CHAPTER IV. 

TITLE TO PERSONAL PROPERTY BY TRANSFER BY 

ACT OF LAW. 

1. By Forfeiture. The title of government to 
goods by forfeiture, as a punishment for crimes, so 
far as it exists in this country, depends mostly upon 
local statute law. In relation to the United States, 
and by several of the State governments, it has been 
expressly abolished ; in other States, limited to the 
life of the offending party ; in one, to the crimes of 
treason and murder ; and in New-York, to treason 
alone. By the statutes of the several States, per- 
taining to the inspection or survey of certain articles 
of merchandise, a violation of their provisions is 
often punished by forfeiture of the articles In 
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Ma88achn8ett8y(a) a civil process or libel is provi- 
ded, for the purpose of effecting Buch forfeiture. 

11. By Judgment. A judgment^ rendered in 
some sait or action in a court of justice, may vest 
the property of chattels in the prevailing party. 
Tbns, where h, penalty is given by statute, to be re- 
covered by him that will sue for it ; whoever brings 
his action first, and can <<bona fide'' obtain judg- 
ment, will secure a title to it in exclusion of every 
body else. So in case of damages awarded by a 
jury, as a compensation for some injury sustained; 
a judgment therefor gives the injured party a right 
to that specific sum. On the other hand, a recove- 
ry by law of the value of a specific chattel, the pos- 
session of which has been acquired or retained by 
wrong, alters the title and transfers it to the defen- 
dant, the damages recovered being regarded as the 
price of the chattel. For instance, if one man sues 
another for taking his horse, the damages will be 
the price of the horse. It seems, however, that 
this change does not take place, till actual satisfac- 
tion of the judgment. To this head also may be 
referred all title to costs and expenses of suit, award- 
ed to the prevailing party. 

A claim founded upon a judgment is termed a 
debt of record ; as it appears to be due by the evi- 
dence of a court of record. This, though not 
strictly a contract, like most other debt8> being '' in 
invitum'' or without the debtor's consent, has, never- 
theless, the effect of a contract of the highest nature. 
A judgment is in all cases, until avoided or reversed, 
conclusive evidence of the existence and justice of 

(a) Rev. St 692. 
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the claim upon which it ia foundedi and the latter 
can never again be drawn in question. This 
point will be hereafter more fally explained under 
the head of Emdence.(a) 

A judgment and execution may heassignedf and, 
if a creditor of the assignor attach the estate levied 
on, after the levy, having notice of the transfer, 
though a release be not executed to the assignee 
till after the attachment ; this fprmal defect will be 
supplied against such creditor, and the assignment 
prevail over the attachment.(6) 

Another debt of record is that by recognizance ; 
where a sum of money is recognized or acknow- 
ledged to be due to the State or an individual, in the 
presence of some court or magistrate, with a condi- 
tian that such acknowledgment shall be void on the 
party's appearance, good behavior, or the like. 
On breach of the condition, the penalty becomes 
forfeited at common law ; though, by statute prpyi- 
sion in some of the States, the court has authority 
to relieve against it as in case of a bond.(c) 

III. By Succession. This title applies to corpo* 
rations ; and is that whereby they hold their pro- 
perty in perpetuity ; upon the maxim, that a corpO' 
ration never dies, whatever change may take place 
in the individual members. One aggregate corpo- 
ration, however, cannot be successor to another. 
For instance, a parish cannot succeed to a town. 

ly. By Insolvency. The constitution of the 
United States gives to Oongress the power of estab- 
lishing uniform laws on the subject of bankruptcy. 



(a) See Judgment. (h) Brawn v. Mame^ 4^. 11 Man. 158. 

(c) SeeBm^. 
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A State has the same power within its own limits ; 
bat no State law can be permitted to impair the 
obligation of previous contracts, to conflict with 
any existing act of Congress, or to act upon the 
rights of the citizens of other States. Even if a dis- 
charge, by virtue of an insolvent law, has any effect 
upon creditors out of the State, it is no bar to an 
arrest, or an execution running against the body ; 
but the insolvent must resort to his action for 
damages. Nor does the circumstance, that the 
contract was made in the State where the law was 
passed, make any difference. So if a judgment has 
been recovered in one State, upon a contract made 
with the citizen of another, the judgment is not 
discharged, as it follows the debt.(a) But such 
dischftrg'e is a bar, where an assignee sues, to 
whom the note was indorsed after the discharge ; 
the payee, at the time of it, being a citizen of the 
State where it was executed.(5) Where a State 
insolvent law is unconstitutional, a creditor is not 
bound by the discharge, though he accept a divi- 
dend, and even act as assignee. The dividend is 
payment ^^ tanto.(c) 

At present, there is no general bankrupt law ; but 
many of the States have insolvent laws of their 
own, the varying details of Which it is unnecessary 
to enumerate. They are all intended to provide 
relief for debtors in case of inevitable misfortune, 
by securing the application of their effects to the 



(a) Watson v. Bourne^ 10 Mass. 337. Boston, <f c. v. WaUack^ & 
Pkkl86. 
(ft) Baker v. WheaUm, 6 Mass. 609. 
(6) Kmberly v. Ely, 6 Pick. 440. 
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payment of debts, and discharging them from sub- 
sequent liability, or their persons from arrests 

An assignment by commissioners of bankruptcy, 
in a foreign country, will not operate to transfer the 
bankrupt's property situated here, so as to prevent 
its being taken by legal process by our own citizens. 
And' the same principle has been settled in Mas8a<- 
chnsetts, with regard to a voluntary assignment, for 
benefit of creditors, even in another of our own 
Stales; a subsequent attachment being allowed 
precedence of a prior assignment. 

v. By Marriage. Marriage is an absolute gift 
te the husband, of all the wife's personal chattels 
in possession, and also of choaes in action, if he fe- 
dooe them to possession, by receiving them, or re* 
covering them at law. But the latter, if not reduced^ 
to possession during the coverture, remain her pro- 
perty on dissolution of the marriage,, either by his 
death, or divorce ^'a vinculo." A. note given, ta 
her,, though it be for a debt due her while solef ia 
legally payable to the husband, and the property 
vealst absolutely' ia him, and will not go to the wife 
ofii disaolutf ofi^ of' the marriage;(a<)> But a security 
givea to hnaband and wife: jointly^ will belong to 
the{ wife^if ^h^ snrvive hifli, and not to* hisv execoh- 
toit oor*^ administratDrv provided, there be property 
attDDgfa witfaoutitfonpayDDentof his debts; and, if 
tke. consideration oT BiRdi<aeonrity' be aoonveyance* 
Qftiandi which: beioBged taitbe wife^ she will. have^ 
a^figfatt toiitt by aurvivoEship^ thought the htisband'*^ 
estate be insolvent. The husband, by marriagis^ 
becomes possessed also of the chattels real of hts- 
wiffe, as a lease for years ; may dispose of them in 

(a) Com. v. MioQe^ 12 Pick. 178. 
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his life-time ; and, if he survive the wife, takes them 
absolutely by survivorship. But if he do not dis- 
pose of them, they become the wife's upon his 
death. By a statute of Massachusetts, all person- 
al property of a married woman deceased, after 
payment of debts and funeral charges, goes to the 
husband ; and in New- York, whatever is not other« 
wise taken by him, he takes to his owq use as her 
administrator.(a) 

The rents of the wife's lands, which become dne 
before the husband's death, are absolutely his, and 
do not survive to her. 

If a husband bring a suit in chancery, to recover 
a legacy or distributive share due to the wife ; she 
must be made a party with him, and then the coart 
will require the husband to make a suitable provi- 
sion for her out of the property. 

Money in the hands of a wife at her husband's 
decease, either earned by her before marriage, or 
given to her by her husband, passes to his adminis- 
trator. 

At common law, when a husband had not re- 
duced to possession his wife's choses in action^ and 
she died before him, they belonged to her next of 
kin. Under st« 2S Chas. II. the husband, like 
other administrators, was required to distribute, 
after payment of debts, to the next of kin. St« 29 
Ghas. II. entitles him to retain after payment of 
debts, &rC. He is not liable, as husband, for debts 
contracted before coverture. As^ administrator, he 



(a) A divorce ** a mensa" doea not eztiiiguiBh the power of the basbuid 
over his wife'i choses in action. 

(b) Reeve on Desc. 44. 
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VI. By Testament and Administration. Under 
this head, will be considered the nature and effects 
of a ttill of personal property, and the rights and 
duties of executors and administrators. 

1. Who may make a will. 

Every person may make a will, unless there be 
some special reason to the contrary. A male infant 
of fonrteen years of age, and a female of twelvei(a) 
are in general legally competent thus to dispose of 
their personal estate ; though the question of ac- 
tual discretion and ability is still open, to be judged 
of by the nature of the disposition and other cir- 
cumstances, and the will to be rejected or approved 
accordingly. A married woman, with the assent 
of her husband, may dispose of money or other 
chattels by wilL(&) All persons laboring under any 
mental disability are incompetent to make a will ; 
as idiots, madmen, or persons besotted with drunk- 
enness, or bereft of their faculties by old age. But 
if one who has been placed under guardianshipi as 
non compos mentis, be restored to his reason ; he is 
capable of making a will, tbough the letters of 
guardianship remain unrevoked. If a testator, at 
the time of dictating his will, have sufficient discre- 
tion for that purpose, and be able to recollect, at 
the time of executing it, the particularly he has dic- 
tated, it will be evidence of a sound and disposing 
mind and memory. But a will is invalid, unless it 
appear that the testator knew it, at the time of ex- 
ecution, to be his will. A will is also invalid* if not 
freely, but by undue influence, compulsion, or 



(a) In New-York, the ages are eighteen and eizteen. 
(ft) In New- York, otherwise. 
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duress. The sobscribiog witnesses of a will may 
testify to their opinion of the testator's mind at the 
time of executing it; but other witnesses, only to 
his appearance and to particular facts, from which 
the state of his mind may be inferred. When a 
will is questioned on the ground of insanity, die 
burden of proof in the first instance is on those who 
present it for approval ; after they have proved san* 
ity by the subscribing witnesses, the burden Will be 
shifted upon the other party to prov«> insanity ; and^, 
if any doubt remains, the lawwiU preauttte sanity^. 
The committing of suicide by the testator isnotcoiH 
elusive evidence of insanity*. 

2« What is a mil. 

A testament is defined as ''the legal. declaratioiD 
of a maa's intentions, which be wiHs to be parfonn*> 
ed after his death ;'' or '' a disposition of real. audi 
personal property, to take effect after the deaih of! 
the testator.'' Testaments may be verbal or- nttfir- 
cupaUte^ and written. The former are now beoosie: 
very unusual, and, being liable to great impositions^, 
have been by special statutes laid under m^y^ Mh^ 
atriotions, relating to the manner^, place, pceasioii)^ 
and proof of making them, which it is needless toc 
enumerate.(a) A testament of chattels^, writtesn 
in the testator's own hand, or inanother man's handb 
if by his direction, though it has neither his oaiRO! 
not seal to it, nor witnesses! prescmt ai> its publiear 
tion, is in general good. But in JNewnYork andt 
Massachusetts, witnesses are required. If the will 
be sufficient in form to pass real estate,, bnfc that part 



(a) In New- York, and MassachiiBettB^ this kind of will ctn be uMide 
only by soldi rs in service, or mariners at 
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of the disposition be void, by reason of same income 
petency in the testator ; the will may still be allowed 
as a testament of personal property. Bo it will be 
good to that extent, though imperfectly executed, if 
the whole be given to one person ; the reason some- 
times assignd for avoiding the whole will in such 
case, that one bequest is a condition of the others, 
not being applicable. 

A codicil is a supplement to a wiU, made for the 
purpose of altering, explaining, or enlarging it; and 
in law regarded as annexed to, and' making part of 
the will.(a) 

8. Revocation of wills. — A will is always revo- 
cable dnring the life of the testator. This results 
from the nature of the instmment, it being of no 
efibct till afler the testator's death. Hence, though 
a will be made irrevocable in the strongest words, 
it may still be revoked. The revocation, to prevent 
the admission of loose and uncertain testimony, is 
required to be made by. another instrument in wri- 
ting ; or else by burning, cancelling, or tearing. 
The mere act of cancelling, however, amounts to 
nothing, unless it be done ^* animo revocandi,'' with 
the intent to revoke. It is primd facie evidence of 
revocation ; but may be rebutted by contrary proof. 
An obliteration of part of a will is a revocation only 
of that part. 

There may be an implied revocation, arising from 
a change in the circumstances of a testator. Thus 
marriage and the birth of a child, subsequent to the 
execution of a will, are a revocation in law, provi- 
ded the wifb and child were wholly unprovided for. 



(a) In Massachnaetts, (Rev. St* 60,} in the eonstruction of statutesy 
the word will inclndea codfeila. 
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But one of these events, without the other, is not 
in general safficient. The will of a woman is re- 
voked by her subsequent marriage ; and, it seems, is 
not revived by the death of her husband. A second 
will is a revocation of a former one, provided it 
contain express words of revocation, or make a 
different and incompatible disposition of the properr 
ty. If the first will be not actually cancelled or 
destroyed, or expressly revoked, on making a second, 
and the second be afterwards cancelled, the first is 
thereby revived. It is otherwise in New- York, un- 
less such is the avowed intention. 

An instrument, intended for a will, but inopera- 
tive as such on account of some defect, akhough it 
contain an express clause of revocation, is ineffec- 
tual for that purpose ; nor can any will be used for 
a revocation, without probate. But a second will, 
inoperative from some extrinsic cause, as, for in- 
stance, the incapacity of a devisee to take the de- 
vise, is still good as a revocation. 

4. Construction of wUls. — In the construction of 
wills, it is the general rule, that the intention of 
the testator, where it can be satisfactorily discover- 
ed, being collected from the whole will and not 
from detached passages, shall be carried into effect, 
if it can be done consistently with the rules of 
law. If any word or expression in a will have no 
intelligible meaning, or be absurd, or repugnant to 
the clear intention of the testator, as manifested in 
other parts of the will, it may be rejected as super- 
fluous, and shall not defeat a legacy or bequest. A 
will must be construed by itself, and not by the aid 
of other evidence, (a) Thus the verbal declaration 

(a) See Panl £vultiie«. 
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of the testator cannot be used to control the import 
of the will. Extrinsic evidence however is admis- 
sible, where there is an ambiguity as to the person 
who shall take, — as where there are two of one 
name ; or as to the subject matter of the bequest ; 
or (if the construction be doubtful) in relation to 
facts which were known to the testator, and may 
reasonably be presumed to have influenced him in 
the disposition of his property. Where a testator 
bequeathed to his wife all rents in arrear on certain 
real estate belonging to her ; memoranda of the 
testator were admitted to show, that by the terms 
*' rents in arrear'' he meant to include, not merely 
rents unpaid by the tenants, but all the money he 
had ever received for rent, or otherwise, belonging 
to his wife, with interest. 

5. Probate of wills, — The laws of probably all 
the States require that a will should be approved 
and allowed^ by a court specially instituted for this 
purpose, before it can be held effectual for any use 
whatever. Probate cannot he dispensed with, even 
where it can bo shown that the will has been frau- 
dulently destroyed. The probate of a will, by a court 
of competent jurisdiction, is conclusive upon all 
persons who have notice ; and its validity can never 
afterwards be disputed(a) with reference to per- 
sonal property. In relation to real estate, it is also 
held conclusive in Massachusetts, New-Hampshire, 
Connecticut, (and probably the other northern 
States,) North Carolina and Michigan ; otherwise 
in New-York, New-Jersey, Pennsylvania, South 
Carolina and Virginia. Whoever has a right to 

(a) See Judgment '* in rem.*^ 
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offer a wilt in evidence, or to mikke title under it| 
may insist on having it proved ; and the coart, upon 
application, will summon any person having the 
custody of it, to exhibit it for probate. A statute 
of Massachusetts gives full effect to a will approved 
in another State, on the filing of a copy in our Pro- 
hate Court. Other States have a similar pro- 
vision. 

^ The subject of Executors and Administrators 
will be considered in the next chapter. 



CHAPTER V. 

EXECUTORS AND ADMINISTRATORS. 

An ezectUor is he to whom another m^n commits 
by will the execution of that will. All persons may 
be executors, that are capable of making wills, and 
many others besides, as feme-coverts and infants. 
But, in general, no infant can act as such till the age 
of seventeen years, till which time administration 
must be granted to some other, '^ durante minore 
fiBtate,** during minority, (a) If t^e will names no 
executors, or incapable persons, or if those named 
refuse to act, the court fwill 'grant administration 
^^ with the will annexed'' to some suitable person. 



(a) In New- York, additional diaabilities exist. And execnton eanBOt 
act, without letters testamentary from the surrogate^ who, on appUcation 
of creditors, may require bonds, or, if necessary, remove them from of- 
fice. In case of any difficulty with regard to theadministrmtiini, a tem- 
porary coUeclor is appdnted. In Massachusetts, (Rev. St. 422,) letters 
testamentary are required, and a bond to the Probate Court 
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An admmuirmtory is one appointed by the Pro- 
bate Coart, or other similar tribunal, to administer 
the estate of an intestate, that is, of a deceased per- 
son who has left no will. The widow, or the next 
of kin, of Wi intestate, in MassachnsettSi and proba- 
bly most of the other States, is entitled to be ad- 
ministrator, or take oat letters of administration, up- 
on his estate. In default of these, a creditor has the 
right of administering, for the purpose of obtaining 
payment of his own debt. And for this purpose 
he may have leave to sell lands, if necessary. No 
one can apply for administration, unless interested 
in the estate. In New- York und Massachusetts, 
public administrators take charge of the property, 
in certain cases, till regular administration can be 
taken out. 

Administration is required to be granted within 
a -certaia period after the intestate's death, — in 
MasMchusetts twenty years ;— ^nd, if granted later 
than that, is wholly void. So if granted by any 
judge, except of the county where the party lived 
at bis death. Letters of administration are re- 
vocable ; and they may be granted upon condition 
or for a limited time, or a special purpose. Thus, 
when an executor dies, not having completed his 
trust, some person is appointed administrator <' de 
bonis non ;" that is, of the goods not administered 
by the executor. 

The rights and duties of executors and adminis- 
trators are very much the same. They are sub- 
stantially as follows ; 'to prove the will, if there is 
one, and give bond for the due performance of their 
trust, called a Probate bond ; make an inventory 
estate of the deceased ; collect all the goods and 
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chattels so inventoried ; pay the debts and legacies ; 
and deliver over the residue, if any, to the renduary 
legatee or next of kin. 

1. Collecting of goods. — ^For the purpose of col- 
lecting the goods and chattels inventoried, an exe- 
cutor or administrator has very large powers and 
interests conferred on him by law ; being the repre-- 
sentative of the deceased, and having the same 
property in his goods as the principal had when 
living, and the same remedies to. recover them. 
Whatever is so recovered, that is of a saleable na- 
ture, and may be converted into ready money, is 
called Msets in his hands ; that is mfftdent or enough 
(from the French ''assez") to make him chargea- 
ble to a creditor or legatee, so far as it extends* (a) 
At common law, lands were not assets ; but, by 
the statute law of most of the States, the real 
property of a deceased person is made liable to the 
payment of debts, if the personal estate is insuffi- 
cient, or before the personal estate, if the will so 
direct. A license of court however is usually re- 
quired, before the executor can intermeddle with 
the real estate, unless by the will he be authorized 
to sell it. (6) 



(a) In genend, the first appropriation is of certain necessary articles 
for the widow and minor children. These are not " assets" for payment of 
debts. This allowance, however, cannot exceed the means of an imme- 
diate and temporary support, nor will an administrator be allowed in his 
account any expenditure for such purpose. 

(6) An administrator's merely charging himself with the value of cer- 
tain goods in his probate account does not make them his own, excluding 
creditors from taking them in execution. For, if they had been sold and 
brought moro than the I4>prai8ed value, he would have been charged with 
the surplus. So if they sold for less, or wero lost or injured, it would 
not be uKM/e. When lands have been setoff on an execution in favor of 
executors, they hold a trust estate till settlement in the Probate office. 
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A creditor, who recovers judgment against the 
executor, may in general take the real estate of the 
deceased to satisfy his execution, even though it be 
devised. In such case, the devisee may recover 
damages from the executor for not paying the debt, 
provided the personal effects were sufficient for that 
purpose. Or he may sue other devisees to obtain 
a contribution of their share. In New-York, New- 
Jersey, Virginia, Tennessee, Delaware, North Caro- 
lina, and Rhode Uland, lands cannot be thus taken 
on execution. But, in some cases, when the assets 
prove insufficient, an action may be brought against 
an heir, devisee, legatee, or next of kin, to recover 
the amount which has been paid him. 

If a foreigner or a citizen of any other of the 
United States die, leaving debts and effects in 
Massachusetts, these can never be collected by an 
administrator, appointed in the place of bis domicil ; 
but administration must be granted for that purpose 
to some person here, which will be considered as 
merely ancillary to the principal administration. 
If the estate is insolvent, the creditor here cannot 
be paid in full, though the assets here exceed his 
^ebt. 

If an administrator release a debt due the de- 
ceased, he is liable for the amount. If he compound 
a debt due from the deceased for less than is due, 

In i^nerai; the property of a deceased person shall be applied, with re- 
ference to debts, as follows— 1. Personal estate, excepting specific be- 
quests, or such of it as is expressly exempted ; 3. Real estate appropriated 
by will to payment of debts ; 3. Descended estate ; 4. Lands specifically 
devised, although generally charged with debts, if not specially appro- 
priated. Weeks V. Gibbs, 9 Mass. 76 ; Hancock v. Minot, 8 Pick. 29; 
Jtimisony. Hapgoad, 10 Pick. 79 ; BoyUum v. Carver, 4 Mass. 698. 

■7 
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the profit filudl go not to him but to the estate. If 
he redeem a pawn with his own money, it is assetfl. 
The property of the goods of a deceased person 
will be considered as vested absolutely in the ad- 
ministrator, after an administration to the full 
amount and value.(a) 

2. Payment of debts. — In the appropriation of 
the assets to the several debts due from the de- 
ceased, different rules prevail in different States. 
In nearly all, expenses of last sickness^ and funeral 
SLud probate charges, have the first claim ; generally 
debts due to the State are next preferred ; and then 

—-^ 1 ■ !-■ II '■■__, J J ■! I I - - - II 

(a) One of two executors, their interest being joint and several, may 
dispose of any chattel belonging to the testator, both having proved the 
will. But one administrator cannot bind bis iellbWr 1 Cmise, 178. Nor 
can one executor assign a note given the executors as sich, or a moiety 
of it Smith V. Whiting, 9 Mass. 834. One may release a debt, 4. T. 
R. 63d. When a creditor is appointed executor of his debtor, he cannot 
su^ a joint executor, because he ought to join himself as defendant But 
if he has never accepted the executorship, he may sue the other alooe. 
Story's PI. 131 — 2. It was once held, that if a creditor make one of two 
debtors executor, the whole debt is discharged ; but the modem doctrine is, 
thai if a debtor be i^pointed executor, dtc., the debt is not discharged, but 
ia assets, and the right of action only is suspended. By accepting the trast 
he is considered as receiving the debt, and he and his sureties are answeni- 
ble. If he contest his liability, this may be sufficient ground of removal by 
the judge of probate, unless a bond have been given, on which he is liable. 
11 Mass. 266; 12ib.200. At common law, the debt was held to be paid, 
but accounted assets as to creditors, but the debtor was held discharged 
as to legatees and the next of kin, unless the testator's intentiotn appetml 
ofllierwise. lb. 201. By st 1 dl( 2 Anae, a. 5, executors are pntoa Ae 
same footing, as to accounting, with administrators, who were never sup- 
posed to be discharged as debtor^, by becoming administrators. This act 
was re-enacted in Massachusetts, by statute 1783, c. 24, (see 8 Pick. 3d4.) 
If the executrix of an obligee marry the obligor, this is no extinguish-^ 
ment of the debt. 9 Mass. 76. If a note be assigned to an executor as 
such, he may sue in that capacity. He may indorse a note made to the 
deceased, but is.personally liable, though he does it as executor. 8 Mass. 
19<k But see 10 Mod. 316. If an administrator, pending a suit against 
hun, is removed from office, he may plead it in bar. 6 Mass. 276. 
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all other debts are plnced on an eqoalitji and paid 
rateabljr in case of a deficiency of assets, (a) 

Where snch deficiency is supposed to exist, the 
administrator is allowed time to ascertain the fact, 
by comparing the debts with the property. If he 
then believe the estate to be insolvent, he will rep- 
resent the facts to the Probate Court, who may 
thereupon award a commission of insolvency for the 
purpose of examining the claims, and equally ap- 
portioning the effects among them. Such proceed- 
ing will be a protection to the administrator, agaitist 
any compulsory process by a creditor for the recov- 
ery of his entire debt. And if, in Massachusetts, 
believing the estate to be solvent, he pay debts in 
full, and afterwards new claims come in and render 
it insolvent, and he proceed accordingly, he may 
have an action to recover back the excess of what 
he has paid over the creditors* equal proportion. (ft) 

It in the duty of an executor or administrator to 
object to claims against the estate, which cannot be 
recovered by law. 

An administrator has no power of charging the 
effects in his hands to be administered, by any con- 
tract originating with himself; but his contracts in 
the course of his administration, or for the debts of 
the deceased, render him liable personally, though 
made expressly in his official capacity. For »- 
stance, he is personally liable upon the covenants 
in a deed of conveyance, though he execute it as 

(a) In New-York, the only specified cltMea of debts, are 1 . Those pre- 
Urmd hf United States laws ; 9. Taxes ; 3. Judgments and deerees. 

(b) Similar proceedings to the abore prefail in New- York and other 
States. In New-York, a legatee may be required to give bond for refund* 
ing what be has received, if necessary to pay creditors or other legatees* 
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admiDistrator.(a) But a Dote by an administrator, 
as such, ** for value received by the intestate and his 
heirs/* is void for want of consideration. A cove- 
nant, to be performed by the testator personally, 
does not charge his executor, unless broken before 
the testator's death. By all other covenants the 
executor is bound, though not named.(i) If, in con- 
sideration of forbearance, he promise to pay a 
demand against the estate, he is personally bound, 
though he have no assets. (c) A promise to pay, 
generally, is nudum pactHmj unless there are assets: 
but, if there are, he is chargeable personally. (c/) 

3. Z^^oc^^.—^ After payment of debts, legacies 
are to be paid, so far as the assets will extend. A 
legacy is a bequest or gift of goods and chattels by 
testament ; and is either ^^n^raZ, of so much money ; 
or specific, of some certain thing. This bequest 
transfers an imperfect or inchoate property to the 
legatee ; but the legacy is not perfect without the 
4:onsent of the executor. If, however, a specific 
legacy be in the possession of the legatee at the 
death of the testator, the executor's acquiescence 
will be sufficient^ without any formal consent, pro- 
vided the estate be solvent ; and consent of the ex- 
ecutor will be presumptive evidence of assets. A 
legatee, after the executor's assent, may have an 
action of trespass for an injury committed before.(^) 
At common law, no action lies to recover a legacy ; 
it is not a debtf and the only remedy is in a 
court of equity, where the statute of limitations is 

(a) Held otberwiae in the United Statei Conrt, where one covenants 
** as administrator and not otherwise." 

(b) 1 Chit 87. (c) See Index. 
(4) Met. Yelv. 11, n. 2. (e) 1 Chit 167. 
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no bar, though lapse of time raises a presumption 
of payment. But in Massachusetts and other States, 
this defect has been supplied by statute. In case of 
ft deficiency of assets, tW general legacies must abate 
proportionably, in order to pay the debts ; but a 
ipecific legacy will not, until the former are exhaus- 
ted, (a) Lands devised cannot be sold to pay the 
specific legacies. If the legacies have been paid, 
the legatees shall refund a rateable part, in case 
debts come in more than sufiicient to exhaust the 
assets. 

If the legatee dies before the testator, the legacy 
becomes lost or lapsed. So if the legacy be con- 
tingent ;-^as when one attains, or if he attains, the 
age of twenty- one, and he die before that time ; — 
it is a lapsed legacy. Otherwise, if it is merely to 
be paid at a future time. If a specific legacy be 
alienated by the testator before his death, the law 
presumes an intention to revoke or adeem it, and 
(unless circumstances repel the presumption) the 
legatee shall have no compensation from the estate, 
or equivalent sum of money. Thus, if the testator 
bequeath a certain amount of stock in a particular 
bank, being the owner at the time of that precise 
amount ; a sale before his death will make an ademp-- 
tian of the legacy. A legacy does not in general 
carry interest, but from the time when it is payable ; 

(m) Bot when, on a settlement in the Probate Conit, it certain siim is 
awaided to a ipeciOc legatee, at his proportional share, the estate being 
insufficient to pay all the legacies to the full amount, and he acceptf tht 
award, he cannot sue for the balance. 4 Mass. 689. 

A specific legacy is distinguished from a pecuniary one by two circum- 
itances ; 1st, it does not abate with that of the latter on a deficiency of 
ssseta ; 9d, if it be disappointed, the legatee shall have no satisfaction 
from the personal estate. Rop. 24; 1 P. Wms. 422; 8 Bro. 160. 
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unless the legatee is a minora whom the testator is 
under a moral obligation to support, and for whom 
no support is provided until the legacy is payable. 
A legacy will not be considered as a satisfaction of 
a debt, due from the testator to the legatee, unless 
such evidently appear to be the testator's intention. 
Thus it will not| if it be less than the debt, specific 
in its nature, or if the testator make provision, and 
le^ve sufficient property, for payment of debts as 
well as legacies. A legacy cannot be charged upon 
real estate, unless the will be duly executed to pass 
lands. When so executed, the legacy" may be re- 
covered by an action against purchasers of the 
estate, if the legatee choose to adopt that remedy. 
The usual remedy is upon the probate bond, by an 
action brought in the name of the judge. A previ- 
ous demand is necessary. But an action lies 
against a surety in the bond, without a demand on 
him.(a) 

A residuary legatee, is one to whom the will be- 
queaths what shall remain, after payment of other 
legacies. 

4. IHstribution. — After payment of debts and 
legacies, the surplus property shall be distributed 
by the executor or administrator, to the next of 
kin*(b) This is the general rule ; but the statute 
laws of the several States have given rise to various 
deviations from it. These apply chiefly however 
to the more remote relations. Probably, in all the 
States, children, or, if dead, their representatives, 
take in the first instance, and representation con- 



■ H »lt ' ' '* 



(«) MUety. Boydm, S Piek. SIS; Wood r. Burttom^ 10 Pick. 368. 
(I) For th9 mmto of ealcvliliiig tfa* da gr tt i of idndrad, bm Nmn 
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tinaes in the descending linci ^^ad infinitam/' And 
a child or grandchild, unprovided for, and not 
named in the will of the father or grandfather, shall 
take the same share of his estate as if there had been 
no will ; unless provided for in his life-time, or in- 
tentionally omitted. In general, the father claims 
next, and then the mother and brothers and sisters 
in equal shares. This however is by no means a 
universal rule. In some of the States, there is a 
preference given to the whole blood over the half 
blood. In New- York, the real property of a child 
goes to that parent, or the relations of that parent, 
from whom it came. The right of representatian^ 
that is, the right of lineal descendants to take what 
the ancestor would have taken, does not usually ex- 
tend beyond the second degree of relationship, or 
beyond the children of brothers and sisters. Thus, 
if there are children of the brother of the intestate, 
and one is dead, and has left children, these last 
cannot take either as next of kin or by representa- 
tion. The surviving children of the brother take 
the whole, as next of kin. When several claimants 
are all in the same degree of kindred, they take as 
next of kin, each an equal share, or per capita ; 
but when one or more of them are more remote 
than others, they take by representation, j7^«ttrp^«, 
each class of children, whether more or fewer in 
number, the same which their own parent would 
hare taken* (a) Afinity furnishes no title to a dis- 
tributive share. Thus the husband of a deceased 
sister cannot take. Neither can an illegitimate child. 
The wife can never come under the denomination 



(lO Ib Nofth and South Ou»1iiia» thtf alwajwHJMliitUs 
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next of kin; — but, in general^ a certain share of 
the property is allotted to her by statute. In Mas- 
sachusetts! where there are two collateral relations 
of the same degree, that one is preferred, who 
claims through an ancestor the more nearly related 
to the deceaseds Thus a nephew is preferred to 
an uncle ; the former claiming through the father of 
the deceased, the latter through the grandfather. 

Distribution is always made conformably to the 
law of the State to which the deceased at his death 
was subject. 

Fosthumous children inherit, in all cases, like 
others. 

Where a child has received from his parent, while 
living, property to any considerable amount, this ia 
termed an advancement ; and usually held, wholly or 
'' pro tanto," a satisfaction of his distributive share, 
In Massachusetts, certain written evidence is requi- 
red of the parent's intention to that effect. Butaa 
acknowledgment of full satisfaction, and a release 
of all claim, by the child, will have the same ope- 
ration. An advancement made to a child, who dies- 
before the parent, will be allowed against the grand- 
children. A debt due from a child is not an ad- 
vancement, though charged in the form of a book 
debt, unless the parent by his will so direct. 

5. General liabilities of an executor, Sfc.-^^ The 
general rule of the common law is, that an executor 
or administrator can be sued only for the debts, and 
not for the torts or wrongs, of the deceased. la 
many of the States, however, he is now liable, or 
in the usual phrase an action survives, for injuries to 
real or personal property, but not for mere personal 
wrongs, such as assault or libel. Actions against 
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executors^ &c. are limited by statute to a certain 
period; — usually much shorter than that of ordinary 
casesy-T-from the death of the deceased. The limi- 
tation does not apply to a claim for property held 
tit trust, but only to debts. 

Executors and administrators are not subject to 
arrest or commitment, or to executions against their 
own estate, except in actions brought for wasting 
the property of which they have charge, by some 
party interested. Where lands are taken by credi- 
tors, in consequence of the executor's failing to pay 
debts from the personal estate, the heir or devisee 
may have an action for waste. In New- York, after 
judgment against ei^ecutors, &c., execution does not 
issue, till application to the surrogate or Probate 
Court. In some ca^es, they are by statute made 
personally liable ; particularly for costs of suit. 

Executors are not liable to pay interest, unless 
they have been guilty of negligence, or used the 
funds in their hands. They cannot charge interest 
on money advanced for the benefit of the estate. (a) 

Any person, who wrongfully intermeddles with 
the effects of a deceased person, thereby becomes 
an executor de son tort, or in his own wrong, — liable 
to creditors, at their election, to the extent of the 
property which he takes. In New-York, this kind 
of executorship has been expressly aboUshed. In 
Georgia, lawful executors and administrators, neg- 
lecting their duty, become responsible as executors 
" de son tort." 

An executor de son tort cannot plead payment of 
a debt against the rightful executor, but shall be 



(a) Stonr y. Su^rer, 9 Mass. 37. (See 11 Pick. 371.) 
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allowed it in mitigation of damagesi unless on a 
deficiency of assets, when the latter is prevented 
from retaining fands for his own debt. A creditor 
cannot make title to a payment by snch executor, 
unless he had reason to suppose that the latter had a 
right to make it by his taking on himself the charac- 
ter of executor, ^here there is a lawful executor 
or administrator, one must take goods as executor 
t6 charge himself If there is none, he is liable, 
though he took them as his own. If one sued as 
executor de son tort falsely deny his executor- 
strip, he becomes liable personally. No intermed- 
dling with lands constitutes such executorship. It 
is only an injury to the heirs, &c. And he will not 
be liable to them as for waste, for not paying debts 
from the personal property, and thereby subjecting 
the lands. Nor on a judgment against him can the 
lands be levied upon .(a) 



CHAPTER VI. 



TITLE TO PERSONAL PROPERTY BY TRANSFER BY ACT 

or PARTY. 

A GIFT of personal property is the act whereby 
one man renounces, and another immediately 
acquires, without price or consideration, all 
title and interest therein. Delivery is essen- 
tial to a gift. A mere intention or promise to 
give, is not a gift, and is in law wholly invalid. 

(a) 4 Eait, 459 ; 1 ChH. 40 ; 4 BlMt, 668. 
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But where a gift has taken effect, it cannot be 
revoked, even by an infant, (a) The delivery must 
be according to the nature of the thing. If not 
susceptible of actual delivery, there must be some 
act equivalent to it. The donor must part not only 
with the possession, but with the dominion, of the 
property. If the thing given be a chose in action, 
the law requires an assignment or some equivalent 
instrument, and the transfer must be actually execu- 
ted. In Virginia, it seems, a verbal gift of a slave 
is void. Money, paid to one person for the benefit 
of another, is countermandable, while it remains in 
the hands of the former, but not afterwards. When 
the gift is perfect, it is then irrevocable, unless it be 
prejudicial to the creditors of the donor, or he was 
under a legal incapacity, or was circumvented by 
fraud. 

A gift '' causa mortis*' is one made by a person 
in his last sickness, and in contemplation and expec- 
tation of death. Such a gift is revocable and con- 
ditional, becoming void if the donor recover. It is 
invalid without delivery ; but the delivery may be 
made to one person for the benefit of another. 
Whether a mere security for money can pass in this 
way, unless payable to bearer, has been made a 
serious question. 

^ m ' 

(a) a Kent, 196, 356. 
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. CHAPTER VII. 



CONTRACTS. 



A CONTRACT is '^ an agreement, upon sufficient 
consideration! to do or not to do a particular thing.'* 
This title/ it will be at once perceived, is one of the 
most copious and comprehensive known in the law ; 
and of course nothing more will be here attempted, 
than a general outline of the subject to which it 
applies. 

1. Nature and effect of contracts. — A contract is 
an agreement ; which word implies, that there must 
be at least two parties to constitute it, namely, one 
to make, and the other to receive, the promise. 

A cpntract is either under seal or not under seal ; 
the former called a specialty, the latter, whether 
written or verbal, aq agreement by parol, or simple 
contract. 

Of the former class, the most usual form is a bond. 
A bond is an instrument, whereby one man obliges 
himself to pay a certain sum to another, at a day ap- 
pointed. If this be all, the bond is called a single 
one : but there is generally a condition added, that 
if the obligor does some particular act, the obliga- 
tion shall be void. In this case, the obligatory part 
of the instrument is called the penalty, which is 
usually twice the amount of the debt due. In case 
the condition is not strictly performed, the bond be- 
comes at law forfeited ; but by a special statute in 
England, which has probably been either adopted 
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or copied in every State of the Union, the obligor 
shall be discharged on payment of the amount really 
dae under the condition. By virtue of an English 
statute, adopted in Massachusetts, and probably 
other States, payment made before an action is 
brought, though not at the day appointed, will save 
the condition of the bond. If no interest be reserv- 
ed, such payment of the principal sum will discharge 
the bond ; but not without interest, if that be agreed 
for. Interest beyond the penalty may be recovered 
at law as damages. If the condition of a bond be 
impossible at the time of making it ; or to do a thing 
contrary to some rule of law, that is merely positive, 
as, for instance, an embargo law ; or if it be uncer- 
tain or insensible ; the condition alone is void, and 
the bond shall stand single and unconditional. If 
it be to do a thing that is ^' malum in se," morally 
wrong, the obligation itself is void. So if founded 
upon an immoral consideration. So if the condition 
become impossible by act of God, or the law, or the 
obligee himself 

The obligatory clause of a bond is sometimes 
construed as an agreement for liquidated damages ; 
that is, as a definite price or valuation fixed by the 
parties upon a breach of the condition. In such 
case, the amount specified shall be recovered in full, 
without inquiry into the actual damages. Whether 
this construction shall be given in any particular 
case, is to be determined by the instrument itself, 
and by extraneous circumstances cnnected with the 
contract. In a case of liquidated damages, a Court 
of Chancery will not interfere for relief. 
Debts by specialty are created also by deeds, re- 
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lating to the conveyance of real estate, which will 
be more properly considered in a future part of thb 
work, (a) 

Simple contracts are of various kinds, the most 
important of which will be hereafter treated in dis- 
tinct chapters. 

A contract conveys an interest, either inpo$ses$ion 
or inaction. If, for instance, one person sells and 
delivers goods to another, for a price paid, the 
agreement is executed ; but, if he agree to sell and 
deliver at a future time, it is executory and rests in 
action merely. It is to bargains of the latter des- 
cription that the term *^ contract'^ is for the most part 
applied. In Chancery, executory contracts some- 
times have the effect of actual conveyances ; upon 
the maxim that ** what is agreed to be done shaU be 
considered as done." For instance, if a man bar- 
gain for real estate, and die before a conveyance, 
the money which he was to pay for it will sometimes 
be treated as land, in the disposition of kis property 
among heirs and next of kin.(i) 

Contracts are moreover either express or implied. 
An express contract is one whose terms are openly 
uttered at the time of the making, — as to deliver 
certain goods for a certain price. An implied con- 
tract is one which reason and conscience dictate^ 
and the law therefore presumes that every man un- 
dertakes to perform. As, for instance, if I employ 
one to work for me, I tacitly agree to pay him what 
he deserves to have for it. Where work is done by 

(a) QeeDeed. 

(b) Upon ft flimflar principle, the itatntes of sevend States empower 
tiecuton, iie. to convey lands which the ileceated had coniraeted tocan-^ 
vejff without having actually granted. 
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one for another'8 benefit, especially if under his 
eye, an implied contract arises to pay for it ; unless 
it can be shown that there was an express contract, 
or that the work was done on the credit of a third 
person. But the law will never imply a promise 
against a party's express declaration at the time. 

A promise, by simple contract, to do a certain act, 
without expressing to whom the promise is made ; 
or a promise, given to one to do some act for the 
benefit of another, is substantially made to the per- 
son beneficially interested, and he may sue upon it. 
But if a contract be under seal, no one can legally 
enforce it who is not a party to the instrument. For 
instance, if A promise B to pay C a certain sum ; 
C may sue for it, unless the promise* was made by a 
sealed instrument. In the latter case, B alone can 
maintain an action. 

II. Validity of caniracU. 

Ail contracts, fairly made, by persons of suitable 
capacity, upon a valuable consideration, which in- 
fringe no law, and are not repugnant to the general 
policy of the laws or to good morals, — are valid, and 
may be enforced by legal process. From this gene- 
ral principle, it may be seen summarily, what cir- 
cumstances have the effect of rendering a contract 
void. These may be more particularly considered 
under distinct divisions. 

1. Incapacity or disability of the contracting 
party — as in the case of infants, femes covert j &c., 
avoids a contract. It was the doctrine of the old 
common law, that a man could not avoid his con- 
tract upon the ground o{ insanity or want of reason ; 
or,, in legal phraseology, stvltify himself It is now 
held otherwise. But no degree of physical or men- 
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tal imbecility^ which does not deprive one of legal 
competency to acty will of itself avoid his contract. 
Thus the contract of a deaf and dumb person may 
be valid. 

2. Any deceit or duress^ practised upon a party to 
the contract, renders it void. In general, however, 
deception must amount to actual fraud or misrep- 
resentation, to have this effect ; mere concealment 
is not sufficient.(a) A contract is also avoided by 
deceit upon ^third persons^ operating as a public 
mischief. Upon this ground, a bargain to procure 
marriage between two persons, called ** a marriage 
brokage bond ;" a bargain to procure any public 
office ; and a' secret contract by an heir, to convey 
on the death of his ancestor a certain part of what 
he shall inherit ; are held to be void. The latter 
contract will be good, if made fairly, and with the 
ancestor's consent. 

8. An unconscionable contract may be held in- 
valid in part, and only reasonable damages allowed 
for breach of it. This exception, however, can in 
general be taken, only where there is a stipulation 
in the nature of a penalty, or a contract of letting 
and hiring, which, though not technically usurious, 
is of a usurious tendency. But a contract can ne- 
ver be avoided as unconscionable, merely because 
it is disadvantageous, unless there have been an 



(a) To this rule the coDtract of insurance is an exceptioD. (See JBuv- 
ranee.) Also any contract made by an agent or trustee for his own benefit, 
in relation te the property entrusted to him. In such case, mere coneeiA' 
fmnt will he fraud, and avoid the bargain. But if the matter is of long 
standing and complicated nature, the trustee will only be bound to pvt the 
party npon inquiry, and communicate such facts as are within his recioDee- 
tion. 
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tempt to mislead, or the consideration be so grossly 
inadequate as to prove fraud and imposition. Mere 
inadequacy of price will not vacate a contract, even 
in Chancery ; but this tribunal will enforce perform* 
ance, unless the hardship and absurdity of the case 
be such, as to alSbrd judicial proof, that the party 
did not mean what was expressed, or was overcome 
by undue means. Of this description, was a con* 
tract to pay for a horse a barley corn for every nail 
in his shoes and double every nail, which came to 
five hundred quarters of barley. 

A contract by seamen^ to pay for medicines during 
the voyage, has been held unconscionable and void. 

4. A contract must be founded on sufficient c^m- 
Hderation. There must be something given in ex- 
change, — a ^^quid pro quo"; something that is 
mutual or reciprocal, and operating as the price or 
motive of the contract; otherwise it is '^ nudum 
pactum," a naked promise, and void. 

A consideration is either good or valuable. The 
former is that of blood or natural affection between 
near relations. This however is not sufficient to 
support a parol executory contract. Thus if a fa- 
ther, for the consideration of relationship, promises 
to pay his son a sum of money, the promise is not 
binding. In deeds of a certain kind, this consider- 
ation is effectual. (See Covenant to stand seised.) 

A valuable consideration is either a benefit to the 
party promising , or some trouble or prejudice to the 
party receiving the promise. A mutual promise 
amounts to a valuable consideration ; that is, one 
part is a consideration for the other. If the pro- 
mise, however, on one side, is void from some per- 

sonal incapacity, the promise on the other is not 

8 
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bimling, for waDt of coasideratioiiy-^-^tff in case cf 
a contract witk a feme^-covertf wUeh bcoing foid as 
t0 her is also void as to the other party ; bat if 9tm 
promise be only voidable at the election of the pro«- 
misor, like that of an infantf(d) it is coamidkration 
enough, and the other par^ is bewid^ 

The mutaal promise of a mao and woman to 
marry each other is valid, and either may snstaiD aa 
action against the other for a breach of it. la aack 
action, no express promise need be proved, bat it 
may be inferred from the circamstances which usa- 
ally acconqpany a matrimonial engagement. If u- 
ductum have been practised nnder color of the 
promise, it wiH aggravate the damages. The bad 
.character of a party will be sufficient ground for 
breaking the engagement. 

There are some promises which, though not 
strictly mutual, a term importing that the induce- 
ment of each party's promise is something received 
froo^ the other, may still very properly be noticed 
under that head. These are cases of subscription 
for some public object ; where, although the object 
itself is the chief consideration of the promises, yet 
even if, for any cause, this is in law insufficient to 
sustain them, they may constitute a sufficient con- 
sideration for each other. The general rule seems 
to be, that it is a sufficient consideration for the 
promise of an individual, that others were led to sub- 
acribe by his subscription. Thus where there waa 
already a fund in the hands of incorporated trus- 
tees, and members of the society subscribed to 



(a) See InfofU, 
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increase it, and then gave notes to the tnmtees, snch 
notes were held binding. 

It is a general rule, that where a note is giren on 
one side, and a deed on the other, the covenants in 
the deed are a sufficient consideration for the note, 
thongh the title to the land fails.(a) 

But it has been held that snch note may be 
avoided in the hands of an indorseej who took it, 
knowing the title was questioned. 

If the consideration of a promise be wholly pa$t 
and executed before the promise is made, it is not 
sufficient, unless it arose at the request of the pro-- 
arisor express or implied. For instance, a promise 
by one who has received a gifty after receiving to pay 
for it is void. 

Any degree of reciprocity, however slight, will 
Gtmount to a consideration ; because the law will 
Eiot judge for a party as to the value of the induce- 
ment upon which he acts. A consideration pro- 
reeding from one person will support a promise 
nade to another. A moral obligation is sufficient 
o support an express promise, where there has 
leen an antecedent valuable consideration ; as, for 
nample, a promise to pay a just debt, barred by 
he Statute of Limitations, or a discharge under 
he bankrupt law ; or by a widow, to pay a debt 
Kintracted during her marriage. The assumption 
^a supposed, but unreal, danger or liability, is not 
lufficient consideration for a promise. Upon this 
pround, a premium of insurance may be recovered 

>ack, wherc5 the risk never attached.(i) 

- .1. 

(a) So where in the flftle of goods tiiere ii an ezpiOM wmmatj, it 
M been held thiU no action lies to recover back the price. 

(b) See Retui'n tf Prwnum, 
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A promise in consideration of forbearance to sue 
is not binding, unless there was a debt due, or if 
there was at the time no person on whom the pro- 
misee might call for payment ; as, for instance, to 
pay the debt of an intestate before administration 
is taken out or assets are disclosed. In such case, 
forbearance is no prejudice to the plaintiff. (a) 

The consideration of a written contract need not 
be expressed in the contract itself. 

These principles equally apply, whether the con- 
tract be verbal or in writing, unless the written 
agreement be under seal. A promissory note, for 
instance, in the hands of the original holder, if made 
without consideration, is void. But specialties or 
sealed instruments, from their solemnity, imply a 
consideration, and can never be impeached for the 
wantofit.(&) 

5. A contract is void, if it be rqmgnant to law, 
sound policy, or good morals. ** Ex turpi contractu 
actio non oritur ;^^—from a base contract an action 
does not arise; no person can stipulate for iniqui- 
ty. For instance, a contract for the sale of bias- 
phenious or obscene books is void. This objection 
may be made even by a guilty party himself, if 
the other party be also in equal fault, '' in pari de* 
lictQ.'* The general rule is, where both sides are 
in fault, ** Potior est conditio defendentis," the con-- 
dition of the defendant is the best ; and no action 
can be sustained. Yet, in some instances, where 
the law regards one as the less guilty, and oppres- 



(a) 4 East, 465. 

(6) In New-Ywrk, tpdcialties are placed on the eame footing in this «•- 
\cX as parol contracts. 



poet as parol contracts 
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«ed by the other, as in case of usury, money wrong- 
fully paid may be recovered back. 

Illegality or turpitude, unlike the want of con- 
sideration, avoids all agreements, whether sealed or 
parol. If a promise be made on two considerations, 
one of which is fraudulent, unlawful, or immoral, 
and the other good : the promise is void. 

Where the consideration of a contract, or the act 
undertaken to be performed, though not morally 
wrong, is in violation of a statute or any principle 
of the common law; the contract is void. Thus 
an obligation given for the settlement or compound-- 
ing of an actual or proposed prosecution for crime, 
is void. So a contract, founded on the sale of a 
dormant title to lands, by a person not seized to one 
who knows of the adverse title, cannot be enforced ; 
the transaction amounting to a punishable offence.(a) 
But where an act of incorporation prohibits the 
company from taking notes from its members for 
their shares ; the notes, if taken, are still valid, and 
the only consequence is a liability to forfeit the 
charter. A contract, made in violation of an exist- 
ing statute, is not rendered valid by a subsequent 
repeal of the statute. 

Contracts in restraint of trade and business, are 
in general void, as against the policy of the law. 
But a contract, for valuable consideration, not to 
engage in a particular trade, limited in its nature, 
or confined to a certain place, is valid ; as it may 
be beneficial to the public as well as the parties. 
Thus an agreement, not to be interested in any voy- 
age to the North-west Coast for a certain number 



(a) See Mmntenanee cf Ixnihtuii. 
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of years ; or not to run a stage on a particular road ; 
or with a tradesman, to give him all the promisor's 
custom, is good. 

In Massachusetts and some other States, all bets 
Of wagers are held void as being against public pth 
Ucif. In New- York, a wager has been held not in 
itself voidj but will be so, if, as is usually the case, 
it is of a nature to draw into discussion the charac- 
ter or feelings of third persons, or if the subject 
matter is of injurious tendency. By the Revised 
Statutes, it seems, all wagers are void. In England,, 
a wager upon a battle between two dogs was re- 
cently held void. So a wager upon the sex of a 
particular person. 

6. A contract may be void for want of some far ^ 
nudity which the law requires. Thus, there s^e 
certain agreements which must be put in tariting, 
and, if merely verbal, are held invalid. This is by 
viitue of a staitute called the Statute of Frauds^ 
wiiich, originally enacted in England, has been sub- 
atantially copied in nearly every State of the Union. 
It provides, in general, that no action shall be 
Wonght against an executor or administrator, to 
charge him personally upon his promise ; upon a 
promise to answer for the debt or default of another; 
i|pon an agreement made in consideration of 
nkarriage, or not to be performed within one year ; 
for the sale of goods of the value of ten pounds, or 
q( any inters^ in lands; — unless such agreements 
be written and signed, or, in the sale of goods, some 
positive act be done to bind the bargain. Upon the 
construction of this statute, many questions have 
been raised, and various points decided. Its gene- 
ral provisions, however, are sufficiently intelligible 
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ffkhoat further explanation. In Chancery, after 
part-performance of a parol agreement, the whole 
irili be enforced. (a) 

In general, the law requires no technical forms for 
tike ralidity of a contract. (i) 

IO4 Performance and discharge of contracts. 

Contracts, valid at the time of making them, may 
become extingoished, invalid, or liable to be avoid- 
ed^ by some subsequent event. 

1. If one contract to do an act, which is possible 
and legal at the time, but which, before breach, be- 
oemes impossible by the act of Oodf or inetitahU 
accident, or illegal by an ordinance of the Btate, 
nreii though such ordinance is unconstitutional ;(&) 
the obligation is discharged, or, if the statute is tem* 
pomry, suspended. But the promisor, in such case, 
Duist restore whatever consideration he has received, 
or render an equivalent in money. The impossibi'^ 
Utyf which discharges a contract, must be absolute 



(«) fHieie are cases where a eontzaet, which trom some infomiality is 
void in relalioD to its intended operation, may be supported upon other prin- 
•iplee. Thus a bond given to a Judge of Probatei which Uie statute does 
not require or authorize him to take, may still be good at common law, 
sad make him a trustee for the heir. Thomas v. While, 12 Mass. 86Y. 
But where an action on an administration bond is stated, in thp indorse* 
ment of the writ, to be brought for the benefit of a creditor ; if the action 
ioee not lie for his benefit, it cannot be sustained, m the name of the 
fsigi, knt the benefit of all parties interested in the estate. PaiMe ▼. 
Stsne, 10 Pick. 76. A replevin bond, given by mistake to the coroniff 
who serves the writ, instead of the sherifi; the defendant, is illegal and void, 
Ihe eilbct of it being to iud a trespass upon the defendant It is like a bond 
9f indemnity, for committing a trespass. Purple v. Purpk, 6 Piok. 386. 
80 an indenture of appienticesbip, made by select«ien» not eonfonnaWe (0 
the statute, is void, as operating in restraint of a third persop's liberty. 
BuOer v. Hubbard^ ib. 260. 

{h) See Ftrrms cf Deeds. 

(c) Baylies v. FeUyplace, 7 Mass. 836. 
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and unqualified; as^for instance, the death of a per- 
son whose agency is necessary to its fulfilment 
Any merely temporary disability does not have this 
effect. Thus, one who has contracted to sell teas 
of the first quality, is not excused from his bargain, 
by showing that there are none such in the market. 

If fulfilment depends on a third person, who pre- 
vents it ; still there is no right of action on the con- 
tract. Thus, if the condition of a contract between 
A and B is, that A shall enfeoff (or convey to) C, 
and A does all in his power to convey, but G will 
not receive seisin, (or possession,) A has no cause 
of action against B.(a) 

8. Where there are mutual promises^ a neglect 
or refusal of one party, to perform his part of the 
agreement, may operate to discharge the liability of 
the other. Whether mutual promises are dependent 
or independent, — that is, whether one is to be re- 
garded as a condition of the other or not ; is to be 
determined not by technical rules, but by the true 
intent of the parties, as apparent in the instrument. 
Where, however, the act in question is to be done, 
or may be done, before the act of the other party ; or 
where the latter is only part of the consideration for 
the former, some benefit having been already re- 
ceived by the promisor; he is independently liable, 
whether the other side of the bargain be fulfilled or 
not ; and must resort to his action, to enforce per- 
formance by the other party. If, oh the other hand, 
the acts are to be done at the same time ; or money 
is to be paid as a consideration ; or lands are to be 



(a) I Chit 811. 
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exchanged, — the promises are dependent and con- 
ditional.(a) If performance of any act or acts by 
one party is the condition of the other's liability, 
there mnst be an entire performance, before the lat- 
ter can be called npon fortiny thing. Thus, if one 
engage as a servant for a year, and leave after six 
months, he shall recover nothing. But where the 
work agreed for has been done, though not in the 
precise manner stipulated, and is of some value to 
the other party, as in case of work done upon a 
building; — ^a reasonable compensation may be re- 
covered. 

8. If a person contract to do a thing at a certain 
time and place, and if he be ready then and there to 
do it, and the other party fail to be present; the 
contract is terminated.(&) 

On a contract of sale of goods, the general rule 
is, that the debtor's residencci or the place where 
the articles are at the time, is the place of delivery. 
But where the contract is to pay a debt in such ar- 
ticles, the creditor's residence is the place.(c) 

4. A Contract may be extinguished by payment. 
If a person owes two debts to the same creditor, 
and pays a sum insufficient to satisfy both ; the 
debtor may apply it to whichever of them he shall 
choose. If he makes no application, the creditor 
may do it. And if neither of them expresses an 
election, the law will appropriate the payment in 
such way as will best effect the ends of justice, and 
the implied intention of the parties. Thus the agree- 
ment of the sum paid with one of the debts, and not 

(a) 1 Sftim. 330» n. (b) See Tender, (c) 2 Kent, 398. 
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with the other ; the circamstance that one m doe 
from the debtor persbaaliy, and the other as exBeo* 
tor; the legality of one, and illegality of the othefr 
will determine the appropriation. If two debts be 
joined in one snit, and the execution fecoveored io 
ancb suit be satisfied only in pact; a surety for one 
of the debts may insist upon a proportional applica- 
tion of the money to the debt for wliitch he is liable. 

After a certain timcj the law prieaumee pm^ment 
of & debt« Twenty years \b the period eataUislidd 
by the common law, in regajrd t0Ma2tf<2 imtrummUt 
and in New- York, and Massachusetts, this rala Imp 
also been applied tQJmdgmemU of cowts of record. 
3ut noBt of the States^ a :shorter time has beet 
fixed for specialty debts, more especially for vjfi^ 
cial liabilities^ 

For contracts not under sealj ithe uanal limitation 
is six years ; with many abbreviations of this pefiod^ 
however, in the severail States, particularly ^with re* 
gard to baok'OccounU, which, in «ome of tbeofi, can- 
not be offered in evidence after the expiration of 
twelve months from the making of the charge. 

The MtattUe of limitations does not render a coa<- 
tract voidi bnt only voidable, sA, the party's election. 
If he does not choose to avail himself of this de- 
fence, judgment will be rendered against him as ibr 
a recent debt. 

The statute does not apply, where there are ac» 
counts.an both sides, and any item is within six years; 
nor to the mutual, open accounts of merchants, 
in any case. (a) But a settlement or striking of 



(a) The rale was once confined to merchants trading beyond sea, bat 
DOW extends to any tradesmen. When there is an item within six yetrs, 
the accounts need not be of the same nature, but any cross demands come 
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a balanc& between them, will bring the account with- 
in the statute from that time, unless they are after- 
wards thrown again into a current form. Even a 
settled account may be opened by a bill in Chan- 
cery.(a) In case of concealment and fraud, the stat- 
ute runs from the discovery of the fraud. This rule 
has been held inapplicable to mere constructive 
frauds. But where a trustee purchases the estate 
of h\B cestui (or the party for whose benefit he 
holds) which is unlawful in Equity ; lapse of time 
is no bar to the latter, if he did not know the fact.(&) 
The six years are reckoned to the comencement of 
suit, and not to the time of trial. 

The acknowledgment of a debt within six years 
prevents the operation of the statute of limitations. 
To have this effect, however, it must, in general, be 
an admission of exiting liability ^ and not merely of 
an original contract. A common mode of implied 
acknowledgment is an indorsement of interest or 

partial payments of the principal, by the maker or 

^*^*~ ' ' « ^^■^— ^ •—^•— 

vnier the nile. 80 roerclumtfl' accounts may include demands for money. 
Sfisand. LiV. 

When a bill of exchange is given between mercbants, on a mercantile 
aeconnt, the statute applies to it The question whether a merchants' ac- 
eomt or not, is for the jury. The statute begins to run from the death of 
4itier putyc Bat the death of a party, though it cloMes an account, does 
not place it on the footing of an account stated, . Bass v. JBass, 8 Pick. 
187. 

Hie plea of *• never promised within six years" k proper, only when the 
consideration on the part of the plaintiff was exectUed at the time of the 
pnmise. If such consideration was executory, the plea is '* an action did 
nor accrue," &c. ; because the action did not accrue till the condition was 
performed. And this plea is allowable in all cases. St. PI. 76. 

Upon a note payable in money on demand, the statute runs from the 
dale. If payable in goods or services, from a demand. Codman v. RogerSy 
10 Pick. 113. 

(a) UrdoUj ^, ▼. Knapp, 3 Pick. 06. 

(6) Famam v. Brooks, 9 Pick, 218; Sng. Yen. dt P. 406. 
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in his presence, upon the instrument. In Massa- 
chusettSy by a recent statute, the acknowledgment 
must be in writing. In the same State, where there 
is more than one promisor, no acknowledgment, or 
payment of interest, by one, shall have any effect 
upon the rest ; and such payment shall not be proved 
by any indorsement or memorandum, made by or 
for the promisee himself. 

Certain disabilities to sue, such as coverture^ in- 
fancy, imprisonment, insanity, or long absence 
abroad, prevent the application of the statute. 

The statute does not, in general, apply to attested 
instruments. 

A court of equity, though not bound by statiites of 
limitation, decides in conformity with them. And 
although, where a demand is requisite to sustain a 
Buit, no action lies till after such demand, yet^ unless 
made in reasonable time, a Court of Equity will not 
relieve. 

A. parol contract may be paid by giving an iti- 
strument under seal, or a negotiable security, for the 
same debt, whether executed by all or one of the 
former parties.(i) A new simple contract, not ne- 
gotiable, will not have this effect. And no extin- 
guishment will take place, if the new obligation be 
void, as where it is usurious ; or given, without au- 
thority, by one person in another's name ; or mere- 
ly as additional collateral security. 

Delivery to a creditor of the bills of an insolvent 
bank, is no payment. 

If A sell goods to B and agree to receive certain 
notes in payment, which turn out to be forged, but 



(h) See Mortgage, 6. 



•t 
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B did not know it ; they still pay the debt. Other- 
wise if the original agreement was for payment in 
cash, and theother substituted therefor as an accom- 
modation to the purchaser. 

5. A contract may be expressly discharged or re- 
leased. But after breach of a contract, that;is, after 
it is overdue, a discharge, to be valid, must either 
be made by a sealed instrument, or for valuable con- 
sideration. An agreement not to sue has the effect 
of a discharge. Whether an agreement not to sue 
for a limited time^ is a defence against a suit brought 
within that time, or whether the injured party must 
resort to his action for damages, seems a point 
somewhat questionable. A release of one joint 
promisor is a release of all. But a covenant not 
to sue one, has not this effect ; and the party still 
bound may pay the debt, and then call upon the 
other to contribute his share. (a) 

6. A contract, even written and sealed, may be 
waived by a new verbal agreement For instance, 
if one contract under seal to build a house, and 
after part fulfilment, being dissatisfied with the 
price^ refuse to go on, and the other party as an in- 
ducement verbally agree to pay him for his work 
and materials, and that he shall not suffer ; the lat- 
ter bargain is valid, and puts an end to the former. 

A contract cannot be rescinded without mutual 
consent, if circumstances have been so altered by 
part-execution, that the parties cannot be put in sta- 
tu quo, ( that is restored to the situation in which 
they stood at the making of the contract.) Thus, 
if goods are sold with warranty, and a part of them 



(a) 1 Mont (mPartn. 261. 
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used ; the purchaser cannet rescind the sale for 
breach of warranty, but only claim damages from 
the seller. 

7. A contract may be put an end to by accord and 
satisfaction ; that is, by the offer and acceptance of 
something different from the agreement. A smaller 
sum cannot be a satisfaction of a larger, unless de- 
livered at an earlier day, or another place, than the 
contract specifies. A specific article may always be 
a legal satisfaction, if accepted, of a money debt, 
though of much inferior value ; for instance, a horse 
worth fifty dollars of an obligation for a hundred 
dollars. A debtor's assignment of all his effects to 
a trustee, to raise a fund for paying a dividend to his 
creditors, is a satisfaction. And where several 
creditors, by mutual understanding, agree to give 
time to, or accept a composition from, the debtor^ 
the agreement is binding on each. 

8. Any material alteration of a written con- 
tract, made either by the holder or a stranger, 
will render it void. But not where the promisor 
consents to the alteration either expressly or impli^ 
edly, — as where blanks are left to be filled up ; nor 
where a word is added which the law would supply, 
— as, for instance, the word <<year" in the date of 
a note. The addition of a seal avoids the contract 
An erasure is presumed to have been made after the 
signing. If there are several signers, and a part 
only consent to an alteration ; as to them it will not 
avoid the instrument. 

IV. Construction of contracts. In the construc- 
tion of all contracts, the situation of the parties, the 
subject matter of their transactions, and the whole 
language of their instruments, are to be taken into 
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ronsidera^ioD, to determine the meaning of any par- 
icnlar sentence orprovkiion. And when different 
mtruBients aie executed at the same time, bat are 
ill parts of one transaction, the law will suppose 
nch a priority i» the execntion of them, as shall 
best effect the intention of the parties. 

Where a contract is made, and to be performed, 
in $ame foreign place, it shall be construed by the 
law of that place, — lex loci contractus ; and, if valid 
there, shall be enforced here, thongh contrary to our 
laws^ and ** vice vers^." Thus, a contract to pay a 
greater rate of interest than is legal with us. The 
rale does not apply however to contracts, the fulfil- 
Bent of which would exhibit to our citizens an ex- 
ample pernicious and detestable, and which involve 
■oral tarpitude ; as, for instance, an incestuous mar- 
riage, or a contract for the wages of prostitution. 
And as foreign laws are admitted, not ^ex proprio 
vigoTe,"ih>ro their intrinsic force, but only <'ex comi* 
tate," out of courtesy ; our court will not sanction 
them if manifestly unjust. Thus a law, that the citi- 
zens of the foreign state shall be discharged from 
all debts due to persons out of the state, or au- 
thorizing such proceedings, under pretence of a 
bankrupt act, as would deprive foreign creditors of 
any share in the debtor's effects, — will be rejected 
by our courts. 

The 'Mex loci contractus" decides only the na- 
ture, validity, and construction of the contract. The 
form of action, the course of judicial proceedings, 
and the time when the action shall be commenced^ 
must be directed exclusively by our laws. And, 
it seems« the ''lex loci" does not govern, where one 
of our own citizens is a party to the contract. 
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In all transactions pertfLining to real estate^ the 
law of the place where it lies, — ** lex loci rei sit®/' 
shall be the governing rale. For instance, a deed 
of land must be executed with all the forms re- 
quired by the laws of the country where the land is 
situated, or it will be everywhere held void. So the 
Supreme Court of the United States, in questions 
of real estate, always adopts the local law of a 
State. 

Local or commercial usage may sometimes con- 
trol the terms, or decide the effect, of a contract. 
For instance, the usage of a bank, as to notifying 
indorsers ; of a factory, to require of its opera- 
tives a certain notice before leaving work ; or of a 
merchant, to give a certain credit to his customers. 
But a usage, to be valid, must be either actually 
known by the party contracting, or else so general, 
as to furnish a presumption of knowledge. And 
the testimony to prove it must be uncontradicted* 



CHAPTER VIII. 

SALE. 

A SALE is a transfer of chattels, for valuable 
consideration, from one person to another. In this 
country, no man can legally sell that which does not 
belong to him. By the common law, the sale of a 
chattel in open market or market overt, though 
made by a wrongful possessor, would in general 
pass the title as against the true owner. But with 
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UB markets overt are unknown ; and a purchaser can 
only succeed to the rights of the seller, or, in com- . 
mon phrasoi place himself m his shoes. This prin- 
ciple applies even to sales on civil process. Thus, 
if upon an execution against one man, the goods of 
another be taken and sold, the purchaser gains no 
title to them. But where property is sold after cap- 
ture or shipmreckf under regular judicial proceed- 
ingSy and according to the law of the place, the title 
is good against all the world. 

To render a sale valid, the thing sold must have 
an actual or potential existence. If A sells his 
horse to B, and it turns out that the horse was dead 
at the time, though the fact was unknown to the 
parties, the contract is necessarily void. (a) Whe- 
ther a sale of that which does not exist at the time, 
but is afterwards created, will pass a property in the 
thing sold as soon as it comes into existence, is an 
unsettled point. It has been held in Massachu- 
setts, that a hypothecation, or conditional sale, of 
bricks, to be afterwards manufactured, passes a title 
to them, when made. But, by a very recent deci- 
sion, a mortgage of a present and future stock of 
goods passes no title to such as are acquired by the 
mortgagor after the mortgage. 

The validity and effect of a sale may be consi- 
dered in several points of view. 

I. Effect of a sale between the parties. — If one 
man agrees with another for goods at a certain 
price, he may not ciarry them away before he hath 
paid for them ; for it is no sale without payment, 

(a) That the same principle does not app]y to insurance, see Insurance 

m. 

9 
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unless the contrary be expressly agreed. If the 
seller says that the price is ten dollarsi and the 
buyer says he will give ten dollar8> the bargain is 
^iruckf and neither of them is at liberty to be off, 
provided immediate possession or p&yment be ten- 
dered by the other side. But if neither any part 
of the money be paid, nor any part of the goods 
delivered, nor, an offer made> nor the agreement put 
in writing, it is no sale, and the owner may dispose 
of the goods as he pleases. When, by any one of 
these actSi the sale has been completed, the proper- 
ty of the goods is transferred to the buyer, and that 
of the price to the seller ; who may maintain their 
respective actions therefor, subject to the seller's 
right of lien, or retaining possession, till the money 
is paid. If the sale is on credit^ he has no such 
right ; but, in that case, though he have des- 
patche4 the goods to the buyer, the insolvency of 
the latter will authorize him to stop them before 
they come into his hands. This is called stoppage 
in transitu. It does not avoid, but merely suspends 
the contract ; and either party may afterwards en- 
force it, upon offering to fulfil his part of the bar- 
gain, — the seller by tendering the goods, or the 
buyer by an offer of the money. 

After sale, if the property perish in the seller's 
hands, the loss falls upon the buyer, and he must 
still pay the price. 

Delivery may be actual or constructive. 

Where property is of such a nature, and so situ- 
ated, that personal possession of it is impracticable 
or inconvenient, — as, for instance, logs lying in a 
boom, — it will be sufficient to show it to the pur- 
chaser. So, where a third person has a lien upon 
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the property, it may be sold subject to the lien, and 
DO delivery is necessary. So a regular bill of sale 
<ii a ship at sea, or an indorsement and delivery of 
a bill of lading of goods, will transfer the property. 
Bnt not a transmission by letter, without indorse- 
ment, though payable to assigns. And, in general, 
where there can be no manual delivery, there should 
be a delivery of something as an indicium or token. 
If the goods are already in the buyer's possession, 
tko delivery is necessary* If any thing remains^ to 
be done by the seller before delivery, — as if the 
goods be sold by number j weight, or measure^ and 
have not been separated from the mass and identi- 
fied,— the property is not changed. But where a 
<)uantity of goods contracted for at a certain rate 
are actually delivered, the sale is complete, al- 
though the goods are still to be counted, weighed, 
or measured, in order to ascertain the sum to be paid 
for them. Delivery of the key of a warehouse in 
which the goods are kept ; payment of warehouse 
fent by the purchaser; delivery of a sample, if part 
of the bulk of the property, or of an order upon 
the warehouseman ; and marking the purchaser's 
name upon the article, have all been held sufficient 
to pass a property. But where certain pew-paneh 
were to be paid for on delivery, merely leaving them 
at the meeting-house, the contractor not being pre- 
sent, was held not to change the title. 

If the purchaser take possession, long after the 
sale, bat before attachment by creditors, they can- 
not avoid the sale. 

The nature and effect of delivery are usually 
brought in question in controversies between the 
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pprchaser and some creditor of the seller, a point 
hereafter to be considered. 

Where goods are sold on a condition, to be fal- 
fiUed before or at the time of delivery, -r- as for in- 
stance payment of, or security for, the price, — and 
are actually delivered ; unless the condition be 
waived, they may be reclaimed for non-performance 
of it, even from attaching creditors of the purchaser ; 
though not, it seems, from subsequent bond fide 
purchasers. The same rule applies, where goods 
are obtained hy false representations as to the cir- 
cumstances of the purchaser. But only a reason- 
able time will be allowed for reclaiming them. 

In general, a party imputing fraud to another, 
cannot offer evidence that he has dealt fraudulently 
at other times and in other transactions. But a sel- 
ler of goods, who reclaims them on the ground of 
fraudulent representations by the purchaser, may 
prove similar representations made to others. With 
regard to sales at auction, when persons are em- 
ployed to bid for the owner, not in order to prevent 
a sacrifice, but to screw up the property ; this is a 
fraud, and the purchaser may treat the sale as a 
void contract. If possession of goods be obtained 
from the owner by fraud, though with his consent, 
it is larceny. So if under claim of title, where 
there is no color of title, or by fraudulent l«gal 
process. 

II. Effect of a sale a^ to creditors of the vendor. 
— A sale may be good between the parties, and yet 
void as to the creditors of the vendor or seller, as de- 
priving them of the means of satisfying their' just 
demands. A sale, thus void, is usually termed a 
fraudulent conveyance. The fraud may be actual, or 
only constructive, and, whether one or the other, will 
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have the same effect upon the contract. The fol- 
lowing circumstances constitute, or are evidence 
of| fraud against creditors. 

1. If a seller and purchaser combine in the pur- 
pose to secrete the property from creditors ; that is, if 
there is a muttud fraudulent intent ; the sale is void, 
even though a valuable consideration be paid. And 
a knowledge, on the part of the purchaser, of the 
seller's fraudulent intent, may sometimes be infer- 
red from the circumstances. 

2. If the transfer is made without consideration, 
whether with a fraudulent intent or not, it is void 
as to creditors. 

8. The seller's retaining possession of the proper- 
ty, after sale, is evidence of fraud. In most of the 
States, it is conclusive evidence ; but in a few, merely 
'^ prima facie" evidence, liable to be controlled by 
other proof that the transaction was an honest one. 
It is usual and advisable, where possession is to be 
retained after delivery, for the seller to take back a 
lease from the purchaser. Upon a sale by civil pro- 
cess or execution^ transfer of possession is not so 
strictly required as in other cases ; partly upon the 
ground of humanity to poor debtors, and partly be- 
cause such a sale is in its nature public. 

4. Any secret trust or reservation, for the benefit 
of the seller, is strong, though not always conclusive, 
evidence of fraud, more especially if the written 
instrument of conveyance is in its terms absolute. 

A subsequent purchaser from one who has con- 
veyed property fraudulently, stands substantially 
on the same footing with a creditor, and shall hold 
it against the first purchaser. Whether the first 
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purchaser himself can pass a good title to another 
person, not privy to the fraud, seems to be an un- 
settled point. 

A conveyance will not be held fraudulent, if the 
debtor has other property sufficient to pay his debts. 

III. Effect of a sale as to creditors of the buyer. — 
A contract may amount to a sale as to creditors of 
the purchaser 9 although between the parties it is a 
mere agreement for a future conveyance. .Thus if 
A, with a fraudulent design to give a false credit to 
B| execute to him a bond for the conveyance of per- 
venal property, upon condition that he shall pay the 
price at a certain time, and the property be deliv- 
ered to By who keeps and uses it as his own ; B's 
creditors may treat tha transaction as a sale, and 
attach the property as bis. But without such frau- 
dulent intent, the property will not pass, although 
the proposed purchaser give his negotiable note for 
the price^ and actually pay a part of such note. 

IV. Assignment for benefit of creditors. — A com- 
mon form of sale is where a debtor, in failing cir- 
cumstances, assigns his property to his creditors, 
or to a trustee for their benefit, in consideration of 
being discharged from their demands against him. 
This is usually done by an indenture of three parts ; 
in which the debtor conveys the property to the 
trustees, the creditors release their debts, and the 
trustees covenant to apply the proceeds, for the 
benefit of the signing creditors in the first place, and 
then of those who do not sign. A debtor may le- 
gally prefer one or more creditors, hf conveying the 
whole property to them, and entirely excluding the 
rest; unless this is contrary to some express statute. 
.The assent of the creditors is essential to the va-^ 
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lidity of the assignment ; so that a creditor^ who 
attaches the property by a trustee process, will hold 
it in preference to one who subsequently executes 
the instrument. (a) The legal estate vests in the 
trustees ; and a court of equity will compel an ex- 
ecution of the trust. 

An assignment will be rendered void by any stipu- 
lation, condition, or reservation in favor of the 
debtor, which is fraudulent or oppressive. Thus, if 
a debtor convey the whole of his property in trust 
for a part of his creditors, with a reservation that he 
shall receive back a portion of the proceeds to his 
own use, the assignment is void. Whether and 
bow far a condition, that whatever share would be- 
long to a signing creditor, shall on his refusal be 
paid to the debtor himself, or that the debtor shall 
have a certain proportion of the proceeds in com- 
mon with signing creditors, before they are paid in 
full, or other similar condition, favorable to the debt- 
or, shall avoid the assignment, has been variously 
decided in different cases. An assignment is not 
void, for want of a schedule of the property, debts, 
Scc.f if it is agreed that one shall be made out, 
which is actually done, though not till after an at- 
tachment by creditors, not parties. 

Delivery of the instrument of assignment is, it 
seems, sufficient to pass the property ; and, if it be 
found in the hands of the trustee, who takes pos- 
session of the effects, and enters upon the execution 
of his trust, this will be sufficient evidence of the 
delivery and acceptance. 

V. Warranty. In every sale of chattels, if the 



(a) Held otherwiie in the United SMes Govt 
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possession be at the time in another persooi and 
there be no covenant or warranty oftitle^ the rale 
of law is, " Caveat emptor ^^'^ — let the buyer take 
care ; and he buys at his peril. But if the seller has 
possession, he is understood to warrant the title, 
in consideration oi a fair price. If there be a fail- 
ure of title to only a part of the property, the sale may 
be rescinded^ provided that part appears to be so 
essential to the residue, that it cannot reasonably 
be supposed the purchase would have been made 
without it. Thus, in case of the sale of a pair of 
carriage-horses, and a good title to only one of 
them, the buyer may rescind as to both. 

With regard to the quality of the goods, unless 
there be an express warranty^ or fraud on the part 
of the seller, the buyer shall suffer from any defi- 
ciency. This rule does not apply, however, where 
goods of a certain character have been either order- 
ed or offered for sale, and those actually delivered 
do not answer the description. A sale hy sample 
is a warranty, that the goods sold are the same gen- 
erically and specifically as the sample, and equally 
sound throughout ; but not that there is no latent 
infirmity alike in the sample and the goods them- 
selves. But it has been held, that where one sells 
articles of his own manufacture^ he impliedly war- 
rants that they are fit for the use for which he knows 
they, are intended. A mere indefinite description 
is no warranty, — as, for instance, ^^ good fine wine.^^ 
It has been held, that in the sale of medicines and 
provisions^ there is an implied warranty. 

Direct misrepresentation by the seller avoids the 
sale. Mere concealment does not, unless the defect 
were a latent one^ known to the seller, but not 
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known, nor liable to be discovered with reasonable 
care, by the purchaser Even a warranty will not 
cover defects, that are plainly the objects of the sen- 
ses ; as, if a horse be warranted perfect, and wants 
a tail or an ear. Fraud may be inferred^ not only 
from false representations, but from trivial facts 
and circumstances ; as where a seller, hy his acts, 
produced an impression in the mind of the buyer, 
that he was purchasing a picture which belonged to 
a person of great skill in painting. A mere false 
assertion of value, when no warranty is intended, 
is no ground of relief ; nor even a false affirmation 
that a particular sum had been bid for the property. 
But a sale of land has been held void, where the 
amount of rent previously paid for it was misrepre- 
sented ; upon the ground that this was a private 
matter, which the seller had peculiar means of 
knowing. 

Where a buyer would rescind a sale on the ground 
of fraud, he should do it in reasonable time after 
discovery of the defect, by restoring whatever he 
has received on his part, and claiming restitution of 
the price. He may, however, treat the contract as 
subsisting^ and sue for the damages sustained by 
him; and, if there were an express warranty, this is 
the only proper remedy. 



CHAPTER IX. 



BAILMENT. 



Bailment is a delivery of goods in trusty upon a 
contract, express or implied, that the trust shall be 
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duly executed, and the goods then restored by the 
bailee. Bailment is of five kinds. 

I. Deposit. This is a bailment of goods, to be 
kept gratuitously. A depositary, without any spe- 
cial undertaking, and without reward, will not be 
answerable for the loss of the goods, unless there 
be gross negligence^ which is considered equivalent 
to a breach of faith ; and the degree of care ne- 
cessary to avoid this imputation, will be measured 
by, though it need not equal, the carefulness which 
the bailee uses towards the like goods of his own. 
If, however, he specially undertakes to keep the 
goods safely, he will be liable for any loss which 
may happen from the want of common prudence. 
So if he himself purposes to keep them, or if the 
deposit is made for his special accommodation, he 
will be held to the exercise of ordinary care. 

II. Mandatumj or mandate. This is when a 
man undertakes, without reward, to do some act 
for another in respect to the thing bailed. In con- 
nection with this species of bailment, there is the 
following important distinction. If one make a 
gratuitous engagement to perform a certain act for 
another, unless it be a part of his professed em- 
ployment, the contract is not binding ; but, if he 
actually enter upon the execution of the business, 
and through negligence do it amiss, be is responsi- 
ble for damages. In other words, he is liable for 
mis'feasance, but not for non-feasance. A manda- 
tary, however, cannot be held to any more than 
ordinary reasonable care, such as a prudent man 
would take of his own property ; unless he volun- 
tarily offer, or specially undertake, to perform the 
work. 
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III. Cofnmodatum. — This is a loan of properly, 
to be used by the borrower without paying for it. 
Being made for the sole benefit of the bailee, he is 
bound to exercise, in preserving the property, not 
merely ordinary^ but the greatest care, and is res- 
ponsible for the slightest neglect. He cannot apply 
the thing borrowed to any other purpose than that 
for which it was lent, nor keep it beyond the time 
agreed. If he does, he becomes responsible, 
tboogh the loss happen without any fault on his 
part. Ordinarily, a borrower is not liable for a loss 
by external and irresistible violence, or vis majors 
unless the accident be owing to his own impm- 
dence ; as jf he borrow a horse, and, riding at a 
late hour of the night, or over an untravelled road, 
is attacked by robbers; — or unless he practises 
some deceit to procure the loan. 

IV. ^^Pignoriacceptumj^ pawUi or pledge. — This 
is a bailment of goods by a debtor to his creditor ^ to 
be kept till the debt is discharged. It being alike 
beneficial to both parties, the pawnee is responsible 
only for the want of ordinary care. If the property 
be such as is injured by use, he raunot use it, and 
if otherwise, is liable at all events for any loss 
happening while it is in use. Where, however, it 
is of such a kind as to be a charge in keeping, he 
may take its products, as for instance the milk of a 
cow; but must apply the net profits to reduce the 
dehiJ^a) On tender of the debt, the bailee's pro- 
perty ceases. If he refuses to give up the pledge, 
he becomes a wrong-doer^ liable absolutely for a 
loss. If a pawn be stolen, the bailee is '^prifna 



(a) Same law in regard to real estate. — See Mortgage, 4. 
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facie" answerable ; but not if he can prove doe 
care for its preservation. 

Delivery is essential to a pledge. In this it dif- 
fers from a mortgage, which may be. good without 
delivery.(a) A mortgage is an absolute pledge, to 
become an absolute interest, if not redeemed at a 
fixed time. The legal property passes, with a con- 
dition of defeasance. A pledge of goods is a de- 
posit of them as security. The general property 
does not pass, but remains in the bailor ; and, if 
the debt be not paid, at the time appointed, the 
pledge does not become the bailee's, absolutely, 
but he shall have recourse to legal process, or give 
reasonable notice to the owner, in order to sell it. 
A sealed bill of sale of goods, with condition to be 
void on payment of a certain sum, is a mortgage, 
not a pledge. Hence the seller's remaining In 
possession is no proof of fraud, unless there are 
other circumstances to show it — as secrecy, want 
of consideration, &c. A pawn may by agreement 
be made to cover future advances ; but will not re- 
ceive this construction, unless there be an express 
contract to that effect. If goods be deposited by 
a debtor in the hands of his creditor, for a particu- 
lar purpose, or on a particular trust, but without re- 
ference to the debt > the creditor cannot treat them 
as pledged, and retain them till the debt is paid. 

In the nature of a pledge, though arising from 
a different source, is the right of what the law calls 
lien. A lien is a right to detain property until 

(a) In Massachusetts, a mortgage of chattels is invalid, unless it be 
publicly recorded, or the mortgagee take and retain possession of the pro- 
perty. Similar laws have been passed in other States. 



CH. IX.] BAILMENT. 125 

Bome charge or claim is satisfied, in general relating 
to the identical property which is detained. Thns, 
a tailor has a lien upon a garment made by him, 
for the price of making it ; a carrier npon goods, 
for the price of transporting them ; and, in general, 
any one, who performs a service with respect to any 
article of personal property, has a liea upon it, till 
he is paid for such service. The property, how- 
ever, must belong to the person, for whom the ser- 
vice was rendered ; — otherwise, it cannot be re- 
tained against the true owner, exept in the two 
cases of innkeepers and common carriers^ who, upon 
peculiar principles of public policy, can assert the 

lien for their dues against all the world. The 
vendor of goods, as has been shown in a previous 
chapter,(a) has a lien upon them, before delivery, 
for the price. lii Chancery, the seller of real es- 
tate has a similar lien, which however is recognized 
only in those States having courts of full equity 
jurisdiction. Elsewhere, such seller must take a 
mortgage back, to make himself secure. 

The law, in some instances, allows a general lien, 
— that is, for a general balance of accounts. The 
distinction, in this respect, in favor of some em- 
ployments over others, seems to be founded on the 
consideration of the usage of trade, to give a con- 
tinning credit, instead of receiving immediate pay- 
ment in each case. The right of lien, either gen- 
eral or special, may arise from the particular mode 
of dealing between the parties in previous in- 
stances. 

The law implies waiter of a lien, where there is 



(a) See p. 88. 
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an express credit^ a distinct security taken^ or the 
possession acquired far another specif purpastj 
and that only. Tbas the owner of a ship, hired by 
charter-party, has no lien upon the cargo for the hire, 
though he come into possession of it. So there is 
no lien, where a party never had possession, or 
voluntarily parts with it ; — though that of a servant 
is sufficient. So when the party fails to enforce 
his lien in reasonable time, and the property passes 
to a hand fide purchaser without notice, the lien is 
held to be waived. (a) 

In most of the States, a special statute gives to 
mechanics and ^^ materiaUmen^^^ or furnishers of 
materials, a lien upon the buildings which they erect 
or provide for, together with the land ; depending, 
however, upon their observance of certain prescrib- 
ed and public formalities ; in general, the execution 
and registry of a written contract. In some of the 
States, also, a lien of the same nature is given upon 
shipsj under similar circumstances. 

V. Locatum, or hiring for a reward. — This is 
where one gains, for a pecuniary compensatioui the 
temporary use of a thing ; or receives it, for the pur- 
pose of performing some labour, or bestowing some 
care and attention, upon it ; or whe^re goods are 
delivered to a public carrier or private person, to 
carry them for reward from one place to another. 
1. In case of a letting to hire, the hirer is bound 
only to ordinary care and diligence ; proportioned, 
however, to the value of the article and the means 
of security which he possesses. Substantially the 



(a) See B. 4» ch. 12, (4), for an exception in the ca^ of vessels. 
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tame principlee apply to the hiring of real estate by 
lease, which will be hereafter mentioned. (a) 

By any misuse of the thing hired, or deviation 
from the contract, the hirer loses the privileges of 
a bailee, and becomes responsible at all events. 
For instance, one who hires a horse to go to one 
place, and drives him to another, must pay the 
value of the horse, if killed, though by inevitable 
accident. 

Under this title may be considered the subject 
of interest. Interest ia a compensation paid for 
the use of money. The letting of money is not 
strictly a bailment^ because the particular money 
hired is not to be restored, but only an equivalent 
sum, in amount and value. 

The rate of interest in most of the States is six 
per cent, per annum. In New- York it is seven per 
cent. 

The rate of interest will always be governed by 
the ''lex loci contractus," — the law of the place 
where the contract was made and to be performed. 

Interest is recoverable, after a demand^{h) upon 
all AehXM payable on demand; in all cases, on judg- 
ments, or after the day of payment, if one is 
appointed ; and for money paid, from the time of 
payment. Interest may be sued for without the 
principal, where the latter is not due. 

The reservation of a higher rate of interest than 
that prescribed by law, is termed usury. This, in 
some States, is an indictable offence ; besides ren- 
dering the contract void, or subjecting the lender 



(a) See Lease. 

(h) The eammencement qf tuil ii eq«i?alent to a demand. 
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to a restitution of the interest, together with an ad- 
ditional and often severe penalty. 

A bill or note, usurious in the making, is in 
general void, even in the hands of an innocent in- 
dorsee, as against the maker. (a) But it is valid 
^against the indorser. 

Where a transaction is substantially a loan of 
money, the law will disregard the particular form 
which it is made to assume for purposes of evasion,, 
and pronounce it usurious, if such is the fact. 

If money be lent on risk at more than legal in- 
terest, and the risk affect the interest only, it is 
usury. 

But sometimes the hazard may affect the princi- 
pal sunif as well as the interest, and may be great- 
er than the legal rate will compensate. This gives 
rise to certain lawful contracts of a peculiar nature, 
which will be noticed herafler.(i) 

2. Where labor or care is to be bestowed on the 
thing delivered, for a pecuniary compensation, the 
bailee must exercise ordinary care, and a degree of 
skill equal to his undertaking. The work must be 
done in a workmanlike manner. This rule applies 
particularly to the undertakings of all mechanics 
and artificers. 

Under this head, may be stated the principles 
applicable to inn-keepers, whose liability is strict 
and peculiar. An inn-keeper is responsible for the 
acts of his domestics, and for thefts, and is bound 
to take all possible care of the goods deposited in 
his house or entrusted to bis family or servants. 



(a) Otherwise in New-York and MaBsachusetts. (6) See B. 4, ch. 13. 
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And he is chargeable, although not informed that 
the goods are in his house, nor guilty of any neg- 
ligence. He is regarded as an insurer^ responsible 
for any injury or loss, not caused by thecLct of God 
or the common enemy ^(a) or the neglect or fault of 
the oumer of the property. An inn is a house 
kept open publicly, for the lodging and entertain- 
ment of travellers in general, for a reasonable com- 
pensation. The person losing his goods, however, 
need not, in order to charge the inn-keeper, be 
either a traveller, or himself a guest, provided the 
property be entrusted to the inn-keeper ; as where 
one leaves his horse at an inn to be fed, without 
having his own lodging or refreshment there. 
When a guest has the exclusive keeping and oc- 
cupancy of a room, the inn-keeper is not liable. 
Nor where the former takes upon himself the care 
of the goods, or, under circumstances of suspicion, 
neglects to use ordinary caution. 

3. <<Locatio operis mercium vehendarum.'' This 
is a contract relating to the carriage of goods for 
hire. A carrier, who acts as such in a particular 
case only, is answerable for the wane of ordinary 
care. A common carrier is one f^o undertakes^ 
for hire, to transport the goods of such as choose 
to employ him. By the English law, it matters 
not whether the transportation be by land or by 
water ; but, in some of the States, a distinction 
has been made in favor ot the latter. 

A person of this description is answerable for 
all losses, which arise from any other cause than 
the act of God or of the public enemy — even from 



(a) See Common Ckmrier. 

10 
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inevitable violence. The act of God is such an 
event as could not happen by the intervention of 
man ; as lightningi tempest, or the sudden failure 
of the wind. But if goods be destroyed hy neces- 
sity ^ as by throwing them overboard from a vessel 
for the sake of preservation in a storm, the carrier 
is not liable. 

A carrier need not be informed of the peculiar 
value of an article delivered him ; but any fraudu- 
lent concealment, for the sake of paying a less 
price, will discharge his responsibility. If a car- 
rier receives goods directed to be carried in a ci^r- 
tain position, — as, for instance, a box marked 
<' glass, — with care, — this side up," and violates 
this direction, he will be liable for any loss or 
damage, unless he can clearly show, that it was in 
no degree attributable to his breach of contract, 
but caused solely by the act of God, or a public 
enemy, or the act or fault of the owner himself 

The liability of a carrier does not commence 
till actual delivery to him, unless by usage it be 
sufficient to leave the goods at a particular place ; 
and then he must have notice. His liability does 
not end, it seems, till delivery at the consignee's 
residence or place of deposit. But in case of a 
railroad corporatum^ to which the general liability 
of conunon carriers attaches, while goods tte in 
process of transportation ; it has been very r6ceMjf 
held in Massachusetts, )hat this liability ceases, 
when they are unladen from the cars, though de- 
posited in a store-house, provided and used for 
this purpose. It is the modern practice, for com* 
mon carriers to limit their responsibility, by pub- 
lic, special notice of the extent to which they 
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will be answerable. The goods, in such case, are 
understood to be delivered on the footing of a 
special contract; but the notice, to have effect, 
must be brought ^horne to the knowledge of the 
owner, and be clear, explicit, and consistent ; and 
the bailee, though discharged from his obligation 
as insurer, is still held liable for gross negligence 
or misfeasance in him or his servants. The law 
recognises common carriers of passengers^ as 
well as goods, and, for the baggage of passengers, ' 
they are subject to the rigid responsibility already 
stated ; but not, to the full extent, for their persons. 
With regard to this class, embracing proprietors of 
coaches and railroads, they are bound to carry pas- 
sengers, when they offer to pay, and are ready to 
submit to any reasonable regulations ; in cases of 
coaches, to provide vehicles, harness, trappings 
and equipments, reasonably strong and sufficient for 
the journey ; careful and skilful drivers ; and 
steady and safe horses ; and not to overload their 
coaches wit|i luggage or passengers. They are 
responsible for an injury resulting from any de- 
fect, which by the closest scrutiny could be de- 
tected ; but not beyond this point ; as, for instance, 
where an axle-tree broke through a flaw in the 
middle of the iron, which no examination could 
haire discovered. It has been held, that the strict 
nsponsibility of a carrier of merchandise does not 
apply to the carriage of negroes ; they being re- 
garded rather as passengers than as goods. 

The contract of bailment transfers a special 
qualified property from the bailor to the bailee, 
together with the possession ; and the latter, as 
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#> 



well as the former^ may maintain an action against 
such as injure or take away the goods. But a 
judgment in favor of one, is, it seems, a bar to 
any suit by the other. 

A /bailor cannot, in general, sue the bailee to re- 
cover his goods, till after a demand for them. 



CHAPTER X. 



BILLS AND NOTES. 



The most common and important kind of simple 
contract is that sometimes called '' paper credit,^ 
including hilh of exchange and promissory notes. 

A Mil of exchange is a written order or request, 
by one person to another, for the payment of money 
to a third person. If A, living in New-York^ 
wishes to receive one thousand dollars due him 
from B in London, he obtains this sura*from C who 
is going to London, and gives him therefor a bill 
of exchange upon B for the money. A is called 
the drawer^ B the drawee^ or, after acceptance of 
the bill, the acceptor ; and C the payee. Where 
the drawer and drawee reside in one State, the 
bill is an inland bill ; if in different States of the 
Union, it seems to be a point somewhat unsettled, 
whether it shall be held an inland or a foreign one I 
if in different countries, it is a foreign bill. The 
payee may, by indorsement, or writing his name on 
the back of the bill, assign over his whole property 
in it to another person ; the former is then called 
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indorser, the latter indorsee ; and it may be agaiii 
so assigned, '' ad infinitum." The payee or indor- 
see is to go to the drawee in reasonable timoi and 
offer the bill for acceptance. If he accept it, ver- 
bally, or in writing, he becomes liable to pay it.(a) 
The usual mode is merely to write his name on the 
bill, or the word " accepted.'' 

A previous authority to draw bills ; a promise to 
the bolder, or to the drawer by him communicated 
to the holder, to accept ; or even the acts of the 
drawee, as keeping the bill long in his hands, may 
amount to an acceptance. It may be conditional ; 
and a verbal condition may be proved to limit a writ-* 
ten acceptance, as against a holder who had notice 
of the limitation. An offer to pay the bill at a future 
day, which the holder rejects, will not make an 
acceptance. 

The acceptor is bound, though he accepted tDttk" 
out consideration. In such case, he is called an ac^ 
commodation acceptor. A third person, afler protest 
for non-acceptance by the drawee, may accept and 
pay the biliybr thehonor of the drawer or an indorser, . 
and will have a claim i^ainst that party as well as all , 
prior parties on the bill. This is termed an accept- 
ance supra protest. 

If the drawee refuses to accept the bill, the holder 
may protest it for non-acceptance, — a formal proceed- . 
ing before a notary public, for the purpose of notify- 
ing and charging the drawer. And he may imme- 
diately sue the drawer, though the bill is not due. 
The same course is pursued, if, after accepting, the 



(a) In New-York, onl J a written acceptance, or a deatmction of tha 
MUt or refiual to return it for twenty-four hoora, will bind the drawee. 
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drawee neglects or refuses to pay the bill. Id both 
cases, the bill must be demanded of the drawer a» 
soon as conveniently may be,*— he being liable to 
pay it only on this condition. If duly notified, the 
drawer is answerable not only for the amount of the 
billy but for additional damages and costs. The 
drawer is not discharged by want of notice, if he 
had no funds in the hands of the drawee ; the ob- 
ject of notice being to give him an oppc^unity of 
fifeasonably withdrawing his funds, for his own se- 
curity. Notice from the drawee himself of non-ac- 
Ceptance is not sufficient ; it must come from a party 
to the bill. If the bill be an indorsed bill, the in- 
dorsee may call upon the drawer or any of the in- 
dorsersi on failure of the drawee to meet it ; every 
indorsement being considered as a new hUly drawn 
by the indorser on the acceptor, in favor of the in- 
dorsee, who therefore need not call upon the drawer,, 
to charge the indorsers. 

The English law, requiring a protest of foreign 
bills for ncn-'acceptancej has been adopted in many^ 
of the States, but the Supreme Court of the United 
States have held it unnecessary, and that a protest 
for non-payment is sufficient. 

The above principles are exclusively applicable ta 
bills of exchange. There are others, more numer- 
ous, which pertain alike to bills and promissory 
notes. These will be stated as concisely as possible. 

A promissory note, or note of hand, is a promise 
in writing to pay a certain sum, at a certain time 
or on demand^ to a pension therein named, or bi» 
order, or to the bearer. An English statute, adopted 
wholly or partially throughout the Union, makes^ 
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promissory notes^ payable to order or bearer, nego^ 
tmble like bills of exchange. This is said to be 
according to the custom of merchants or the law mer* 
chamtj which however is nothing but a branch of the 
general law of the land. 

1. Form of bills and note8.-*-A bill or note is not 
confined to any set form of words ; but, in order to 
be negotiable, must be exclusively and absolutely 
for the payment of money. Thus a note payable in 
bank bills, or in goods and to bearer, has been held 
not negotiable. Bills and notes must also be payable 
absoiutely and not upon a contingency ; though if 
Hm went be certain, the time may be uncertain ; %m, 
lov instaace* the death of the maker's father. The 
above-named exceptions can never be taken against 
the original pi^ee or promisee ; but affect merely 
the negotiability of the instrument. 

It is usual to inseit the words value received. 
Tbese wwds are not absolutely necessary, but only 
impose upon the maker, in order to avoid pa3rment, 
th^ burtbeA of proving a want of consideration ; al- 
thoogby even if they are wanting, it is not clear that 
a consideration must be proved by the payee. The 
WiSmt of consftderatioQ is. no- defence Sigaituit an in- 

2. Neg^Uutian of \A\a a«d »ates;«^A writing io 
fovm, ^' Goetd for one hnndfed dollars on de- 
id»'' i9 not negotiable ; and no one can maiotatn 
an neliioo npon it, except the person to whom itwac 

The only way nf ass^nin^a notepayable to otdei^ 
at' ihntc the assignee sMy sue upon it in hin own 
name, in by indorsement. If inderaed in UamK thnt 
in, meaelQr fajF wniing the pajiree'n name uponi il^ er 
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to the indorsee by name, without adding the words 
'^ or order ;" the note is still further negotiable in 
his hands, — it being a settled principle, that a se- 
curity negotiable in its creation must ever after- 
wards remain so, unless there be a special indorse- 
ment by the payee to the contrary. 

Each indorser becomes liable to all subsequent 
holders. If the note be paid and taken up by the 
hist indorser^ he may again transfer it to a new 
indorsee, who may maintain an action upon it in his 
own name against any prior party. But if paid by 
any other indorser than the last, the note is no 
longer negotiable; because ifit were, the new holder 
might hold liable parties whom such indorser could 
not, and who were discharged by the payment. 
Hence if transferred by such indorser, a suit will lie 
only in his name. A subseqent indorser, who takes 
up the note, may recover from a prior one, without 
proving that he, the plaintiff, was duly notified and 
therefore legally liable. 

A note payable to a fictitious person^ may be sued 
by an ignorant or innocent indorsee, as payable to 
befirer. 

When a negotiable security is indorsed, '^ Pay 
the contents to my use;" this is not^ an assignment^ 
but only an authority to receive the money. 

A note jointly held by two persons, not partners, 
cannot be transferred by one alone. An infunt 
promisee may pass a note, even to one who knows 
of his infancy, by his indorsement. So one of tira 
partners^ or an agent of the owner. 

A bill or note cannot be indorsed /br a part only 
^ what is due upon it; otherwise the promisor 
nHght be «iibjected to two actions instead of one. 
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k blank indorsement may be filled ap by the holder 
with his own name, even at the moment of trial ; 
sind if he put his own name immediately under the 
Srst indorser'Sy this will not discharge the others. 
Aifter a blank indorsement, the note is like one pay- 
ible to bearer, and passes by delivery. The holder 
may constitute himself or any other person assig- 
oee ; and the court will not inquire, whether he sues 
for himself, or as trustee for another. An action 
upon a note will lie, in the name of one who has no 
interest in it, for the promisee's benefit. The 
bolder may strike out the indorsement to him, 
though full, and all prior indorsements except the 
first, and upon that charge the maker or indorser. 
The first indorser is liable to every subsequent 
band fide holder, though the note were forged or 
fraudulently circulated. 

In case of blank indorsement, possession is evi- 
dence of title ; but, if the indorsements be all filled 
up, a prior indorser, coming into possession of the 
instrument, has sometimes been required to prove 
lliat he had paid and taken it up. The Supreme 
Court of the United States have held such proof 
unnecessary. 

Upon the principle oi protection to mercantile 
paper, an indorsee may recover upon the note, 
though it have been paid, provided he took it fairly 
before it became dtu ; and the burden of proof is on 
the maker, to show a payment before the transfer^ 
%md not on the holder, to prove the reverse. The 
indorser himself is a competent witness to prove 
the time of transfer. In a suit by the indorsee 
against the maker^ no claims of the maker against 
the indorser can be inquired into ; nor the consider- 



%^ 
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ation of the note. To the latter principle there is 
one exceptioQ^ ; ^\\ere a note, given for a particular 
consideration, is declared by statute absolutely void; 
in which case it will be void in the hands of any 
one. Gaming and usurious notes are etamplesy 
under both the English and American statutes.(a) 
Nor does the principle apply, where the indorsee is 
in fact the original holder, the indorser merely put* 
ting his name upon the note for the accommodation 
of the maker. As between indorsee and indorser, 
the former can recover from his immediate iodorser 
only so much as he really paid for the purchase of 
the note. (6) 

If the indorsee take the note after it is due, the 
maker may defend as he might against the indorser. 
It has been an unsettled point, when a note, pay- 
able on demand, shall be held overdue* It is a ques- 
tion of law, depending upon the particular facta of 
each case. From eighteen to two months have, in 
various instances, been held an unreasonable delay* 
In Massachusetts, by a recent statute, the maker of 
a note payable on demand may always make the 
same defence against the indorsee, aa against the 
first holder. 

A note may be indorsed, so as to exempt the in- 
dorser from liability, by adding, ** at his own xmkf^ 
or " without recourse." 

8. Demand and notice.^-^The indorser of a note 
is holden to pay it on the implied condition, that 



(«) See Uiury. 

(b) 2 Phil. Ev. 23 n. 16 Johns. 44. So a note founded vpon two 
diftinct considerations, one valid and the other invalid, as between the 
otigiaal parties and their representatives, will be apportioned,«iid the bolder 

neoMronly the amout of the valid coonderation. ftaut ▼« 9SBm» 14 
Pick. 198. 
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the indorsee shall present it to the promisor when 
it is due, and demand payment, if it can be done by 
Using due diligence, and give seasonable notice to 
the indorser of the promisor's failure ; and if the 
indorsee do not comply with this condition, the in- 
dorser is discharged, unless he have waived it. 

A demand upon the maker, in order to charge the 
indorser, must not be made until the day the note 
is payable, and must in general be made on that 
daj. But if the maker live at a great distance from 
the holder, a reasonable time will be allowed after 
tlie note becomes due, to transmit it for payment. 
If a note be made payable on a day and at a place 
certain, a denaand need not, and cannot legally, be 
made at any other time or place ; but a readiness 
then and there to receive the money will be suffi- 
cient to charge the indorser. Whether the maker 
will be liable, without a demand at the place, seems 
somewhat unsettled. 

Any person having possession of the note, with a 
letter or verbal request from the indorsee, may le- 
gally demand payment without a special power of 
attorney. A demand upon one of several promisors 
is sufficient. If a person go with the note to the 
maker's place of business, in business hours, for 
the purpose of demanding payment, and find it 
shut, and no one there to answer inquiries ; this 
will be equivalent to an actual demand. 

Notice to the indorser, of non-payment by the 
maker, may be given either on the same day with 
the demand upon him, or the day after. And il the 
indorser live in another town, it will be sufficient to 
put a letter in the post-office on the neit day. If 
ke be absent, and have no domicil or place of bnai* 
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ness, it will be sufficient if the notice be given him 
as soon as he returns. 

In some of the States, the rules of demand and 
notice have not always been strictly enforced, partly 
upon the ground of usage, and partly from the im- 
perfect facilities of communication in a new coun- 
try. 

The usnal condition of an indorser's liability may 
be modified or waived, with his consent, either ex- 
press, or implied from his knowledge of the usage 
or rules of those to whom the note is indorsed or 
negotiated for collection. Thus if a note be made 
payable at a bank, it must be considered as having 
reference to the rules and practices there prevailing, 
and a notice conformable thereto will be sufficients 
80 if the regular time of notice occur during cer- 
tain kolidaysy when no business is transacted, — as, 
for instance, the Christmas holidays in Havana, — 
a delay will be excused. 

If the indorser, knowing that he is discharged 
from his liability, promise to pay the note ; it is a 
waiver of the usual condition, and the promise will 
be binding. So if he receive security of the maker 
to meet the indorsement. But he will not be bound 
because, under an erroneous impression that he is' 
liable, he takes measures for his otvn indemnity. 

4. Discharge of bills and notes. — A release or 
credit, given by the holder of a note to any of the 
parties, even after legal demand and notice, will dis- 
charge all those snbsequently liable ; that is, all sub- 
sequent indorsers, if given to a prior one, and all 
the indorsers, if given to the maker, — because the 
subsequent parties thereby lose either their claim or 
chance of security against the prior ones. A mers' 
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gratuitous indulgence, which does not interfere with 
an immedii^te right of action, will not have this effect. 
Even an express discharge of the maker will not re- 
lease an indorser, if the latter expressly or impliedly 
assent to it ; as, for instance, by becoming party to 
an instrument of assignment, in which such dis- 
charge is contained. 

5. Time of payment of bills and notes.- — A note 
payable on demand is due and may be sued imme- 
diately, without a previous demand. Otherwise 
with a note for specific articles. But when a promise 
is made to pay money on request, whether with a 
condition of some previous act or not, no request 
is necessary.(a) If one contracts to deliver speci- 
fic articles when called for, a demand at his dwell- 
ing or place of business is sufficient, (b) If payable 
in a certain number of days from, the date or day of 
the date, this day shall not be counted one. By 
the English law, now generally or universally 
adopted jn this country, three days of grace are al- 
lowed ; that is, the note does not become due, till 
three days after the time stipulated for payment. 
If the last day be Sunday, it is due on Saturday. 
When a note is payable hy instalments, they may be 
sued for as fast as they fall due. So annual in- 
terest may be recovered before the principal is due. 

6. Remedies upon bills and notes. — The indorsee 
may have a several action on the note, at the same 
time, against the maker and each indorser. He can 
however recover but one satisfaction of his debt. If 
the note were void in its creation^ the indorsee may 
in general recover from the indorser, though not 



(a) 1 Chit. 323. (6) Mason v. Briggs, 16 Mass. 463. 
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from the maker. If the iodorser and indorsee live 
in different towns, an action may be commenced 
against the^ indorser, immediately after notice has 
been pdt into the post-office, and before he can 
have received it by due course of mail^ because the 
writing and mailing of the letter is itself legal or 
constructive notice. 

7. Collateral liabilities. — In connexion with the 
subject of bills and notes, may properly be con- 
sidered the different forms, in which one man may 
incur liability for another, and the peculiar legal 
effect of each. 

A surety is one who signs an instrument with ike 
maker J but as surety. A surety is originally liable 
to the holder, precisely like the maker ; and his 
suretyship will avail him, only as furnishing a 
claim against the maker, for any damage or loss 
sustained by him in consequence of his liability. 
Subsequent events, however, may discharge the 
surety, which will not affect the principal. Mere 
delay in calling upon the latter for payment, will not 
discharge the former ; nor a renewali without con- 
sideration, and according to usage, which leaves a 
present right of action ; — as by a bank : but an ex- 
press extension of credit will. So, any variance of 
the contract, which increases his risk ; or the as- 
sumption of new and material obligations by the 
principal, without the surety's consent ; will dis- 
charge him, however general may be the terms in 
which the contract is expressed. Thus, if a bond 
is given by the cashier of a bank, with sureties, for 
the faithful performance of his duties so long as he 
shall continue in that office, and the office is an an^ 
nual one ; — the sureties will not be bound after his 
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^^lection at the commencement of a new year. So 
fa surety be erroneously informed by the creditor, 
;hough without intentional deception, that the debt 
las been paid, and in consequence loses his chance 
3f securing himself; he is discharged. 

Another form of liability, is where a person puts 
bis name on the back of the note at the time of mak- 
ing it, or afterwards, according to previous agree- 
ment, without any words written over it. In such 
case, he may be charged like a surety or original 
promisor ; the holder filling up the blank at pleasure 
with suitable words. Such an indorser is usually 
termed an accommodation indorser. Like any other 
indorser, he is liable to all subsequent parties. 

If such a signer expressly guaranty payment of 
the note, his liability is of a different nature. A 
guarantor warrants the solvency of the promisor; and 
is discharged only by the joint effect of negligence 
on the part of the holder, and an actual loss or pre- 
judice to himself in consequence. If previous par- 
ties are solvent when the note becomes due, and be- 
come insolvent subsequently, the guarantor will be 
discharged, unless there were a seasonable demand 
and notice ; but these are not necessary, when the 
maker and indorsers were insolvent at the maturity 
of the note. If a note be signed by one person, as 
surety, and guaranteed by another, and the former 
take it up ; he cannot call upon the latter to reim- 
burse a share of the money paid. 

The most common form of guaranty M that given 
by one man for the general solvency of another in 
trade, or for his paying debts to a certain amount. 
In the latter case, if the party in trade has once taken 
op goods to the amount stipulated, and paid for them 
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wholly or in part ; it seems to be somewhat unsetr 
tied, whether the guaranty is discharged to the 
amount of such payment, or whether it may still 
subsist as before. This contract however will, in 
general, be strictly construed. When advances are 
made, notice should be given in reasonable time to 
the guarantor. 



CHAPTER XI. 



PARTNERSHIP. 



I. Nature and requisites of partnership. 

Partnership is a contract of two or more per- 
sons, to place their money, effects, labor, and skill, 
or some or all of them, in lawful commerce and 
business, and to divide the profit and bear the loss 
in certain proportions. One party may advance 
funds, and another his personal services or skill ; 
and their connexion will make a partnership. 
There can be no partnership without a comnunily 
of profit. The parties must be jointly concerned, 
not only in the purchase, but in the future sale. 
A joint purchase, with a view to separate and dis- 
tinct sales by each person on his own account, is not 
sufficient. But though the purchase be on sepa- 
rate account, yet if the interests of the purchasers 
are afterwards mingled, with a view to a joint sale; 
a partnership commences from the time of such 
union. The members of any large unincorporated 
association are partners. They may limit their re* 
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Bjionsibility, upon contracts of the associationy by^ 
an explicit stipulation with the other party ; bnt 
BQch limitations are looked upon unfavorably, a» 
contrary to the policy of the law, and must be 
strictly proved. Incorporated companies are not 
partnerships, and the stockholders are not liable as 
partners, unless the act of incorporation or a gene- 
ral law expressly so provide. It seems that, apart 
from any agreement to the contrary, each partner 
shall share in the profit or loss of the concern, in 
proportion to the value of what he brings into it. 

There may be a general partnership at large, or 
it may be limited to a particular branch of business, 
or to one particular subject. The usual form of 
pwtnership, is where two or more persons are both 
nominally and really connected in business, and 
interested in the profits. A dormant partner is one 
who is thus interested, but who conceals his name. 
A dormant partner is equally liable, when discover- 
ed, as if his name had appeared in the firm ; and 
although he was not known to be a partner at the 
time of contracting the debt. The reason is, that, 
by partaking of the profits, he diminishes the fund 
which ought to be applied to payment of the com- 
pany debts. And however small the share which 
he receives, he is still liable in solido,-^ for the 
whole. A distinction has been made, however, 
between one who receives, as a compensation for 
seirvices, a share of the profits, as such; and one 
who merely receives a sum in proportion to them. 
The latter will not be held as a partner. A con- 
tract of this kind will not, in any case, constitute a 
partnership as between the parties ; but only create 
a liability to third persons. In New York, the rules 

10 
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of doi:m«At partnefship hnYe beea modified by a 
laAo statute. 

A nominal partner is ono^ who hai^ no ipAecMt 
in tji9 trsydoi but $mfer$ hU nanu ta appear to tba 
world as a partner. Such, an one, also, is Uabla 
for all the debts of the firm, upon the ground thi^ 
his name gives them credit, and is relied upon by 
creditors for payment. 

A recent act, in MassachusettSi provides for the 
formation of limited partnerships; by virtue of 
which, persons may become interested in a boai- 
ness, by furnishing funds to carry it on, without 
subjecting themselves to liability beyond the amount 
contributed. To secure this privilege, the contract 
of partnership must be recorded in the registry of 
deeds, and published in a newspaper. 

One who joins a partnership, does not, without 
a special promise, become bound by its previous 
debts. 

II. Rights and duties of partners. 

1. Their interest in the stock in trade. 

Partners are joint tenants of their stock, without 
the right of survivorship. On the death of one, 
bis representatives become tenants in common with 
the others. 

No partner has an exclusive right to any part of 
the joint stocky until a balance of accounts be 
struck between him and bis copartners, and the 
amount of his interest ascertained. Ea4:h bas 
a lien upon the stock, for any balance due him 
from the others on account of partnership transac- 
tions, as against creditors of the latter ; so that the 
joint property cannot be validly attached for a sepa- 
rate debt of one* 
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The doctrioe of joint owDerahip is not applica- 
'ble» at laW| to real estate purchased by partners in 
business. They hold it, as any other persons 
woqld, without reference to the partnership. And 
no one can claim, as dormant partner, any interest 
in lands expressly conveyed to another, though 
purchased with partnership funds. But in equity, 
such lands are treated as partnership property. 

2. Rights and duties of partners as to each 
other. 

One partner cannot sue another, for any thing 
concerning the partnership, before dissolution and 
settlement of the joint concerns, except to call 
him to render an account. And if the same indi- 
vidual belong to two firms, neither can sue the 
other at law, though it may be done in Chancery. 
But, after dissolution, one partner may maintain a 
suit for any balance due from the others. And if 
there is a written contract, each may at any time 
sue another upon his express covenants. So where 
the debts due the firm are desperate, one partner 
may sue another before final settlement ; especially 
if the former has offered to relinquish all his in- 
terest in them. 

8. Rights and duties of partners as to third 

persons. 

The act of each partner, in transactions relating 
to the partnership, is couMdered the act of all, and 
binds all. He can buy and sell goods, make con- 
tracts, pay and receive, draw, indorse, or accept 
bills and notes, for the company. In all negotiable 
paper, the signature of one binds the whole, even 
though he sign in his individual name, provided it 
appears on the face of the paper to be on partner- 
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ship accoDnt ; if it doea not thus appear, there is 
sodae doubt whether the firm can ever be bound. 
If partnership security be taken from one partner, 
for a private debt of his own, the creditor knowing^ 
that the subject matter of it was out of the scope 
of the partnership dealing ; it is a frauds and the 
firm shall not be bound : — without such knowledge,, 
they will be bound. It will depend, however, upon 
various minute circumstances, whether the creditor 
shall be bound to show that it was, or the firm, that 
it was not, a partnership transaction. If goods 
sold came to the use of the jirm^ they are liable at 
all events. When the security is a negotiable note, 
it will be good in the hands of an indorsee, unless 
fraud be clearly proved against him. If a partner 
borrow money, representing that it is to go to the 
use of the firm, and give their note for it, they will 
be bound, whether it is thus applied or not. In 
general, a fraud of one partner does not bind the 
firm. 

A partner may contract on his own account, and 
make himself alone liable, for goods bought for the 
firm, if the seller choose to accept him. But a 
credit, given to one partner on his own separate 
account, is not a discharge of a demand against the 
firm, unless it were intended or accepted as such. 

The right of one partner to bind the firm may in 
some instances be controlled by the express dissent 
of the latter ; as where, contrary to the partnership 
agreement, one buys goods, and the rest have given 
previous notice to the seller of the agreement. 
Whether, if there are more than two, the dissent 
of one can avail against the will of the majority,, 
sieems somewhat questionable. 
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One partner may in general pledge as well as 
%dl the common property. But he cannot bind the 
firm by a guaranty or suretyship for a third per- 
son, without express or implied authority ; nor by 
an instrument under seal, unless it be a release of 
debts, or some paper connected with proceed- 
ings in bankruptcy, or unless the others are pre- 
sent or expressly assent. 

III. Dissolution of partnership. 

If a partnership be formed for a single purpose 
or transaction, it ceases as soon as this is comple- 
ted ; if for a definite period, at the end of that 
time. If no period be fixed, any partner may 
nrithdraw when he pleases ; though for all antece- 
ient debts, the firm still remains liable. And it 
seems to be the prevailing opinion, that the same 
right of withdrawing exists, though the connection 
were formed by a written instrument, for a fixed 
time. The withdrawing partner will subject him- 
self to damages for breach of the agreement ; 
but, as to the rest of the world, the partnership 
ceases. 

A partnership will be dissolved, by the death^in- 
fonity, or physical inability of any member; by the 
marriage of a feme sole member ; by bankruptcy 
^r insolvency ; in some instances, hj judicial decree 
of a Court of Equity, — though only a strong case 
of injury, danger, or fraud will justify such inter- 
ference ; — or by a war between the two govern- 
ments, of which the partners are respectively 
members. 

When a partnership is ended, no individual can 
nake use of the joint property, but for the purpose 
>f settling the partnership affairs, and winding up 
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the concern. The power of one to bind the rest 
ceases ; he cannot even indorse notes previously 
made, nor circulate them, though previously indors- 
ed. On a dissolution hy deaths the surmvor settles 
the affairs ; — all suits for or against the firm must 
be brought in his name ; and he is held to account 
with the representatives of the deceased for his 
share of the effects and profits. 

In payment of debts, the joint creditars have a 
primary claim upon the joint fund, and their 
debts are to be settled, before any division of the 
fimds. 

Public notice must be given of the dissolution. 
Otherwise, the firm may be bound by a contract of 
one member, with persons not apprized of the 
event. As to all who have previously dealt with 
the partnership, in order to avoid such liability, ac' 
tualf personal notice must be shown. 



CHAPTER XII. 

MARITIME CONTRACTS. SHIPPING. 

^ There is a peculiar class of contracts, of the 
most frequent occurrence and the highest impor- 
tance in a commercial community, called maritime 
contracts. These, however, cannot be intelligibly 
and satisfactorily treated, without a previous ex- 
planation of the law of shipping ; which will ac- 
cordingly make the subject of the present chapter. 
1. Title to vessels. -^lihiB is usually acquired by 
a bill of sale, although a verbal contract and delivery 



Cfi. XII.] SfflFPING. 151 

of possesfiion are all that is absolutely necessary to 
pass the property. 

A sale under the decree of a Foreign Court 9 
having admiralty jurisdiction, will also pass the 
title. So a capture and condemnation. 

When a ship is at sea, delivery of the grand bill 
of sale, — that is, the original conveyance from the 
builder, — or of other title documents, passes the 
property ; subject, however, to any transfer law- 
fblly made by the master, before notice of the for- 
mer conveyance, and upon condition of the buyer's 
taking possession in reasonable time afler her 
return. 

For the encouragement of domestic trade and 
navigation, the laws of the United States confer 
peculiar privileges upon American ships, on condi- 
tion that they are registered with the collector of a 
a port in the mode thereby provided. No foreigner 
can be entitled to these privileges. Every transfer 
of title, unless by act of law, as, for instance, by 
sale on execution, requires some alteration in the 
registry ; and a secret conveyance to a foreigner 
forfeits the vessel. Certain oaths are required be- 
fore registry. Coasters are enrolled and licensed, 
instead of being registered. Thfe certificate of re- 
gistry must be set forth in n conveyance of the ship, 
in order to entitle her to a new registration. The 
want of a register is no ground of forfeiture, but 
m^erely excludes American privileges. 

Registry is not a voucher required by the law of 
nations, as evidence of a ship's national character, 
but only by our own statutes. Nor is it of itself 
any evidence of ownership. 

The State legislatures have, on some pbints, 
regulated the subject of vessels. 
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2. Ship-owners. — The ovmer of a ship is an- 
swerable for all necessaries supplied and repairs 
.made to her, by order of thq master, unless there 
be a special contract with the latter by the creditor. 
He is also liable, for expenses incurred by a can- 
signee, if conformable to the usage of the place to 
which the ship is sent, — as, for instance, those of the 
master's last sickness and funeral ; and for all con- 
tracts made by the master according to custom^ 
though not strictly necessary, — as, for instance, the 
contract termed mateship t hy yihich, one whaling- 
ship meeting another forms a partnership in the 
proceeds of the expedition. 

The mortgagor of a ship is ordinarily regarded 
as the owner. So also is one, who charters her 
for a particular voyage, appoints the master, and 
exercises general ownership, '^ pro hac vice," — for 
. that purpose. Sometimes a vessel is let, with an 
agreement, that the owner shall in some way be 
compensated by the profits. Whether this will 
make him liable or not a^ partner ^ will depend on 
the particular terms of the contract. 

Part-owners of a ship are tenants in common ; 
and, when one of them is appointed to manage her 
concerns for the common benefit, he is called the 
ship's husband^ who may, however, be some third 
person. A maritime court has the power of autho- 
rizing a majority of ship-owners to employ the ves- 
sel, against the will of the rest, giving them proper 
security for her safe return, or an equivalent com- 
pensation. 

A part-owner cannot, like a partner, dispose of 
any more than his own share of the property ; but 
may bind the rest for whatever is necessary to the 
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Teservatiou or proper employment of the ship. 
Sach may assign his interest to a stranger. If one 
lone made a contract relating to the ship^ he may 
le sued alone. The receiving from one of his 
hare, does not discharge him from joint liability. 
Jpon the death of one, the right of action survives 
the other. But the executors must join in a 
ransfer of the ship. Part-owners have not, in 
[oaeral, like partners, a lien upon the common pro- 
perty, as between themselves. Thus, if A and B 
nter into an agreement for procuring a ship to be 
»ailt, A to pay for and own three-quarters, and B, 
'ue-quarter ; and A advances more than his share 
awards the building ; upon B's insolvency, A has 
lo lien on B's share of the vessel, against a prior at- 
ftching creditor, (a) Ships may, however, be owned 
ike other chattels, in partnership, and the law of 
Niurtnership will then apply to them. ParUawner- 
hip is the title, generally, to cargo as well as ship. 

A part-owner cannot bind his fellow by a contract 
)iin9urance. 

8. Master of a ship. — The master of a ship has 
Ji implied authority to bind the owner, by contracts 
elative to the usual employment of the vessel. He 
rill also be bound himself, unless the credit be given 
o the owner alone. The power does not exist, 
rhere it is not absolutely necessary, to procure sup- 
dies or repairs. It includes authority to bind the 
hip and freight by a charter-party » that is, a con- 
ract of letting and hiring ; to hypothecate or pledge 
he ship, freight, and cargo, for raising money to 



(a) Merrill v. Bartlett, (S Pick. 46. Thorodike v. De Wolf; lb. 194-6. 
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complete the voyage; and also to sell apart of the 
cargo, if absolutely necessary for carrying on the 
residue. But, without such necessity, no local usage 
will justify the sale. If several liens or incumbran- 
ces be created at different periods of the voyage, 
and the value of the ship is insufficient to satisfy 
them all ; the last will have priority, as being the 
means of saving the ship. 

A master cannot bind the owner by a contract of 
insurance. 

A master is discharged from liability, after taking 
apUot on board, wiUiin the usual limits of hia em- 
ployment. And the owner becomes responsible for 
the pilot's conduct. 

4. Seamen. — For the protection and benefit of 
seamen^ the laws of the United States require the 
master to enter into a written contract with them by 
shipping articles, so called ; and provide a sum- 
mary remedy, for recovery of their wages, and fat 
quitting an unseaworthy ship. Suitable penidties 
are also imposed upon them for desertion and other 
misconduct. 

A master has over his seamen a very strict au- 
thority. If necessary, he may chastise or impris&n 
them, or Authorize an inferior officer to do it ; bat 
will be held to severe damages, if he go beyond tbi» 
limits of reason and moderation. The master may 
also for just cause discharge a seaman, whether a 
common sailor or some subordinate officer ; but will 
be bound to receive him again on his making due 
satisfaction. A seaman who becomes sick during 
the voyage, is entitled to medical aid at the owner's 
expense, in addition to his wages. 

As to the wages of seamen, the general principle 
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is, ihht freight is the mother of wages; and conse- 
quently, if no freight be earned, no wages are due. 
This rule applies, only when the voyage is defeated 
by some natural peril or unavoidable accident, as 
for instance, fire, tempest, or capture ; and not by 
the fraud or misconduct of the master. In the latter 
case, wages are recoverable for the time of actual 
service, with some additional allowance. Wages 
are due, at every delivering port, as well as every 
port of destination, in the course of the voyage ; 
even though, by a contract between the master and 
owner, the whole voyage is treated as one, and the 
freight made payable accordingly ; and even not- 
withstanding an express agreement of the seamen 
to the contrary. If the ship be captured, a recapture 
and completion of the voyage will restore the right 
to wages (deducting salvage (^r) ) for the entire voy- 
age, although a seaman be himself detained by the 
captor. If freight be earned in part, wages are re- 
covered in proportion. By act of Congress, one 
third of the wages is due at every port of delivery. 

Seamen have a claim for wages against the ow- 
ner of the ship. The wages of a master are not 
subject to the same restrictions and limitations with 
those of seamen* 

Seamen have a lien upon the ship, to be enforced 
in the admiralty court, for their wages. This takes 
precedence of all other claims whatsoever, and 
does not depend, like other liens, upon possession. 

If a vessel be chartered, and, for non-payment of 
their wages by the charterer, the seamen enforce 
their lien upon her against the general owner ; he 



(a) See Salvage, 
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shall recover all money paid them from the char- 
terer. 

5. Affreightment. — This is a contract, betweea 
the owner of a vessel and other persons, to convey 
their goods in his ship, for a compensation which is 
cbWbA freight. It may be made either by chartMr- 
party or in some other mode. 

A charter-party 9 is a written and sealed agree- 
ment for the exclusive hiring of a ship ; and con- 
tains mutual stipulations between the owner and 
hirer. The latter may underlet, like the lessee of 
a house ; thereby himself becoming responsible as 
owner, pro hoc vice, for that purpose, to his lessee, 
while the general owner remains liable to him. A 
VQSsel so hired is said to be chartered. 

If a vessel be hired at so much a month, the 
hirer shall pay for the whole time during which he 
retains her, though, in consequence of an embargo, 
or capture, she is during a part of the time wholly 
useless to him. 

The owner is bound to have the vessel seawar- 
thy(a) through the voyage, unless she be damaged 
by perils of the sea ; also to have her in readiness 
at the appointed [time for loading. The freighter 
also is bound to load in a certain time. Any delay 
in this respect is termed demurrage, and justifies a 
rescinding of the bargain. The owner must fur- 
nish all requisite papers^for the advantage and ser 
curity of the ship. After the cargo is embarked, 
he becomes a common carrier, with all the liabilities 
incident to that employment,(i) unless the goods 



(a) See Seaworthiness, (b) See Camtnan Carrier, 
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ire clandestinely received by the master, and the 
>wner of them is himself on board. He is bound 
o sail, as soon as wind and tide will permit, if the 
weather be not very tempestaoos ; and to proceed 
}y the direct course to the destined port, unless 
some strong necessity prevent. If the ship be- 
comes disabled, the master is bound, if possible, to 
complete the transportation in another vessel, and 
may charge for any increased freight. If the ow- 
ner of the cargo dissents from this course, the 
nrhole freight may be recovered ; and, if he accepts 
the cargo at any intermediate port, a proportional 
amount of freight shall be paid. 

A bill of lading is a contract for conveyance of 
the cargo, and, though signed by the master, binds 
the ship-owner. There are usually three copies of 
it; one for the freighter, a second for the master, 
and a third for the consignee or agent abroad. The 
bill of lading is made payable to order or assigns ; 
and a transfer of it passes the property of the 
goods. 

. Where there is no charter-party, but the vessel is 
open to all merchants who choose to employ her ; 
she is called a general ship. Substantially the same 
principles apply to both descriptions of vessels. 

In order to claim freight, the goods must be de- 
livered at the port of destination named in the 
charter party ; and, unless by express stipulation, 
nothing shall be recovered, till the entire contract 
has been fulfilled. 

In some instances, however, delivery of a part of 
the cargo will give title to a proportional freight. 
This is where the ship is chartered generally, to be 
paid according to the quantity of goods. It is other- 
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wise, where ske is chartered for a cerfaiR sum. If 
the oatward and homeward voyages are spoken of 
as parts of one voyage, this wiil be the constructioD 
in regard to the claim of freight. And nice wrtA, 
where they are mentioned as distinct voyageli. 
The same circamstances, which prevent a recoverjr 
of freight, will justify an action to regain it, if pakl 
in advance. 

Dead freight is the freight paid, where a return 
cargo was agreed for, and is not carried ; in which 
case, the same compensation shall be recovered, as 
if it were actually carried. 

The master has a lien upon the cargo for freight; 
which he may preserve, by entering the goods at 
the public depository in his own name. By the 
usual terms of the bill of lading, the consignee, who 
receives a cargo, becomes responsible for the 
freight ; but not a person who purchases from hisi. 
A delivery to the consignee does not disqharge the 
consignor. Freight commences when the ship 
breaks ground. Any temporary obstacle to the 
voyage, — as^ for instance, an miftar^o,— does not 
break up the contract ; but the voyage may be 
performed whenever the obstacle is removed, un- 
less the goods are perishable. In general, there is 
no deduction from freight on account of a dete- 
rioration in the goods, unless occsBioned by solkie 
fault of the master. 

6. General average is u contribution^ made by 
all parties concerned in a voyage, towards a loss 
sustained by a part for the benefit of all. As 
where goods are thrown overboard to lighten the 
ship, which is Called jettison. The case, however, 
must be . one of extreme necessity ; and the least 



precious articles must be first sacrificed. So, if 
a ship be injured by a peril of the sea, and go into 
port tp repair, the wages and provisions of the 
crew are a subject for general average. In what 
casea thia rifht existSi haa been a mister of much 
conflicting opinion. It does not exist, unless the 
preservation of a part of the property is efiected 
by a sacrifice of the rest. For instance, if the 
CfQw, the ship being in imminent danger, take to 
the boat, carrying with them some articles of 
the cargo, and afterwards to save the boat throw 
them overboard, and the ship with the rest of the 
cargo is saved ; there shall be no contribution for 
the goods thus lost. 

7. Salvage is a compensation for preserving a 
ship or cargo. The rate varies with circumstances, 
bi^t never exceeds one half the value of the pro- 
perty. It may be allowed to strangers, or, in case 
of extraordinary danger and efibrt, to the seamen 
of the preserved ship. 

8. Maritime remediei. ^^The rights, arising out 
of marine contracts or services, are in general a 
snbject of Admiralty juri^dictionf and enforced by 
the Circuit and District Courts of the United States. 
The mode of proceeding in these courts is materi- 
ally different from that in the courts of common 
law. The process is in r^m,-^that is, acts upon 
the thing iteelf in connexion with which the claim 
arose, and enforces the claim by a sale or forfeit^ 
ure of the property. This remedy, however, does 
not in most cases supersede an action at common 
law. Thus, a seaman has a claim for wages, either 
against the master, the owner, or the ship, at his 
election. 
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CHAPTER XIII. 

BOTTOMRY, RESPONDENTIA, AND INSURANCE. 

I. Bottomry is in the nature of a. mortgage of a 
ship : when the owner hires money, to enable him 
to carry on his voyage, and pledges the keel or 
bottom of the ship as security ; with an agreement, 
that, if the ship be lost, the lender shall receive 
nothing, but, if she return in safety, that he shall 
receive the stipulated premium, which always ex- 
ceeds the legal rate of interest. This is is every 
where a valid contract ; and binds the ship and 
tackle, if she return, as well as the person of the 
borrower. A contract of bottomry is valid, though 
the lender is to be repaid from the earnings, before 
the expiration of the contract, and what is thus 
paid to be kept at all events ; and though a mort- 
gage of land be given as additional security. 

II. Kespondentia is where one borrows money 
for the prosecution of a voyage, to be repaid with 
a high rate of interest, if it terminate safely, and, 
if otherwise, to be wholly lost to the lender. 

III. The above mentioned contracts are com- 
paratively of rare occurrence, and therefore of mi- 
nor importance. Belonging to the same general 
class, though not precisely analogous, is the con- 
tract of insurance f than which, in a mercantile com-- 
munity, there is none more frequent or of greater 
consequence. 

1. Nature and effect of insurance, and parties ta 
the contract. 
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Insurance is a contract, whereby one party, for a 
stipulated premiam, agrees to indemnify the other 
against certain perils of his property. Marine in- 
surance is an insurance against the perils of the 
sea ; and is that branch of the subject, in relation 
to which the principles of law have been chiefly 
discussed and settled. Insurance against jire^ and 
insurance upon lives, though usual and important 
contracts, do not demand a distinct notice. 

The written instrument, in which a contract of 
insurance is contained, is called a policy; and the 
insurer, an underwriter. 

All persons may be insured, except alien enemies^ 
or citizens of a hostile country, Difierent persons, 
having distinct interests in the same property, may 
be insured, each for his share, — as for instance a 
mortgagor and a mortgagee. 

Either corporations or individuals may be in- 
surers. 

The description of the property ne^A not, though 
it should be, very nice and accurate. An insurance 
may be valid, though neither the ship, master, port, 
nor consignee be specified. If upon goods, they 
may be transferred from, one ship to another. If 
upon the body of the ship, all its appurtenances are 
covered. The insurance may be ''for all whom it 
may concern.'^ So it may be and usually is, ''lost 
or not lost," and will qover a prior loss. Freight 
cannot be insured under the name of property; nor 
live animals as goods or cargo ; nor provisions for 
their support, a^ cargo. 

A policy, like other contracts, may be assigned ; 
but a suit must, in general, be brought in the as- 
signor's name. 
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Policies are either open or valued. An open pa- 
licyj is one in which the value of the property in- 
sured is not fixed. A valued policy is one in which 
the value is fixed, and will be the measure of in- 
demnity to be recovered in case o^ total loss. The 
valuation is held conclusive, unless there be some 
fraud. But it will be the measure of damages, 
only so far as a risk has been incurred. Therefore, 
if a part of the goods were never put on board, or 
landed before the loss, a proportional deduction 
shall be made from the policy. And in case of 
partial loss, adjusted by average and contribution, 
neither party is concluded by the valuation. 

A double insurance, is where one obtains two 
insurances on the same property or interest, either 
by the sanie or separate policies. In isuch case, he 
may sue both underwriters, though he Can recover 
but one satisfaction. The insurers are bound to 
contribute equally, unless some special clause jpro- 
vides otherwise ; and if one pay the whole, he shall 
recover a share from the other. Provision is usu- 
ally made, however, that the insurances shall take 
effect in the order of their dates. In New- York, it 
is understood that mercantile usage somewhat con- 
trols the effect of such a stipulation. 

There may be separate policies against different 
risks. Thus there may be one against capture, 
and another against perils of the sea. 

2. What may be insured. 

A trade illicit or prohibited in the State where a 
policy is made, or sought to be enforced, cannot be 
validly insured ; but its illegality in the foreign 
country to which or from which it is carried on, — 
as in cases of smuggling, — will not avoid the policy, 
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provided the insurer was apprized that such trade 
was to be undertaken. So an insurance in a neu- 
tral country of goods contraband of war j — that is, 
goods which furnish aid to one belligerent, and may 
therefore be seized and confiscated by the other,-^ 
is a valid contract. So also an insurance against 
loss arising from acts of government, — as, for in- 
stance, an embargo. Clearing out for a foreign 
port is no evidence of an intention to engage in an 
illicit trade at such port. 

Seamen*8 wages may be insured after they are 
due, — not before; upon the ground of public policy, 
that if seamen might obtain their wages or an 
equivalent therefor, without the earning of freight 
by completion of the voyage ; they would want one 
great stimulus to exertion in times of difficulty and 
danger. 

Freight, or the compensation to be paid for the 

use of a ship in carrying goods, may be insured, 
Gifter it has commenced, — which will be, after the 
{oods have been put on board. 

Profits may be insured ; that is, all beneficial in- 
terests, by way of commissions or otherwise, in a 
cargo. The interest must in general be such, that 
I loss of the property would involve some loss, or 
the interception of some profit, to the party insur- 
ed. For instance, an insurer may himself procure 
nsurance of his own liability, A mere wager po- 
icy, or a bet upon the return of the ship, without 
my interest, is in Massachusetts and Pennsylvania 
'oid ; though in New York it has been held 
alid.(a) 



(a) Otherwise, it seems, by the Revised Statutes. 
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Policies usually contain a memorandum, provi- 
ding that, for certain articles, nothing shall be re- 
covered, in case of a partial loss. These are com- 
monly perishahte goods, liable to loss from their 
own nature as well as other causes. If only a part 
of them are lost, though totally, the preservation of 
the- rest will prevent any claim upon the insurer. 
In case of a total loss of the voyage, by shipwreck 
or otherwise, memorandum articles stand on the 
same footing with others. 

3. What will avoid an insurance. 

(1.) A policy is avoided by any misrepresentation 
or concealment in regard to a fact which is material 
to the risk. In this respect, insurance stands upon 
a more purely equitable footing than any other 
contract known to our law. 

These causes will avoid the contract, although 
the loss occur from a source entirely unconnected 
with the matter misrepresented or concealed, and 
though the misrepresentation or concealment hap- 
pen through neglect or mistake. If there be fraud, 
the materiality of the fact does not come in ques- 
tion ; otherwise it does. In some cases, misrep- 
resentation even upon a material point, — as, for in- 
stance, the time of sailing, — will not avoid the po- 
licy, if innocently occasioned by false information 
from others. 

There are some material facts, which the insured 
is ndt bound to communicate. Such are all topics 
of general speculation and intelligence ; matters 
of opinion ; loose reports ; and the general course 
of trade and of the proposed voyage. Such also 
are all matters covered by a warranty, either ex- 
press or implied. 
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A false representation, made to the first under- 
writer, will avoid subsequent insurances upon the 
same policy; but not those by other policies, though 
upon the same property. The rule does not extend 
to representations made to any intermediate under- 
writer. 

(2.) Breach of warranty. Warranty is either 
implied or express. 

There is an implied warranty j on the part of the 
insured, that the ship is seaworthy^ that is, soundly 
and substantially built ; properly equipped, manned, 
and stocked with provisions ; and provided with a 
trust-worthy commander ; and that the cargo is 
carefully and properly stowed. This warrant ap- 
plies only to the commencement of the risk. But if 
the vessel become unseaworthy during the voyage, 
any unreasonable neglect to repair her will avoid 
the policy, if the loss happen through such neglect. 
If a vessel spring a leak and founder, in moderate 
weather, the loss will be presumed to arise from 
unseaworthiness ; but if she is apparently seawor- 
thy at the time of sailing, and never afterwards 
heard of, the insurers are liable. Unseaworthiness 
at the commencement of the voyage will have no 
effect, if remedied before the loss. If a ship be 
Mirveyed (according to the common usage), and 
condemned as unseaworthy, this is strong evidence, 
though not conclusive, for the insurer, in a suit 
against him. Seaworthiness is not warranted 
while the ship remains in port. 

The usual express warranties are : that the ship 
49ar safe at such a time, would sail with convoy f or 
Jfy such a day, that the property is neutral, or the 
trade lawful. The warranty of neutrality requires 
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the insured to pursue the conduct, and, when ne- 
cessary, to exhibit the documents and vouchers, of 
a neutral. 

In general, a policy of insurance, like other writ- 
ten contracts, cannot be varied or controlled by 
verbal or parol evidence.(a) Upon this principle, 
a warranty must be in the policy itself. But mis- 
representations may be proved by any kind of com- 
petent evidence, whether written or unwritten. 

(3.) Deviation avoids an insurance. 

Every departure from.^A^ ustud track of the voy- 
age, specified in the policy, is a deviation, however 
short the time or distance. Necessity alone justi- 
fies such departure ; and nice questions constantly 
arise as to the limits of this exception. Obtaining 
new seamen, the crew being sick ; avoiding cap- 
ture, if there be a reasonable fear of it, or an ob- 
struction by ice ; compulsion by the crew ; the pro- 
curing of information which is important to the 
voyage ; and some other similar circumstances, 
will justify a departure as necessary. 

Where the policy reserves liberty to touch at in- 
termediate ports, they must be visited in the order 
named, or else in geographical order. 

If the insurance is from one port to another, anii 
a market, in a particular country, the ship may go 
to any port in the country which furnishes a market, 
nvithout first going to the one named ; but, after 
visiting others, she cannot go to the port named. 
Liberty to touch at a port does not in general au- 
thorize trading there; but the mere selling of a 
part of the cargo will not avoid the policy, unless 



(a) See Pard Evidence. 
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it cause delay or increase the risk, or be foreign 
from the purpose for which the leave was granted. 
Deviation may consist in unnecessary delay in 
port, or in any other act which, without just cause> 
increases or changes the risks insured against. 

4. Risks covered by an insurance. 

The phrase " perils of the sea" applies to acci- 
dents, which are neither caused, nor can be fore- 
seen or prevented, by man ; and to such only as 
are in their nature extraordinary. The miscon- 
duct of mariners, the loss of an anchor, or the 
spontaneous combustion of some substance on 
board, for instance, are not dangers covered by the 
policy ; because they result from the ordinary use 
of the ship. Nor does the insurance apply, unless 
the peril insured against is the immediate cause of 
the loss. For instance, if a ship be stranded and 
afterwards captured, the loss is not held to be by 
stranding. 

^* Bilging f'^^ when named in a policy, must consist 
in a breach of the vessel^ and not in a mere straining 
and opening of her seams. 

Besides the general clause, '^ perils of the sea," 
policies of insurance usually contain more special 
enumerations of probable marine risks ; such as 
piracy, theft, acts of government, fire, capture, and 
barratry. Barratry is the wilful misconduct of the 
nsaster or mariners ; as, for instance, entering a 
foreign port without instructions, and selling the 
ship and cargo ; incurring extreme danger of cap- 
ture ; or engaging in an illicit trade. 

5. Commencement and termination of the risk. 
The time when a policy commences,, depends 

upon the subject matter ^nsured, and the phrase^ 
ology made use of. 



168 RIGHTS OF THINGS PERSONAL. [b. IV. 

If upon a vessel, from a certain place, the risk 
begins when she breaks ground. If at and from, 
it includes all the time that she is in port, if at 
home ; and also, according to the weight of au- 
thority, when in a foreign port. The risk usually 
continues twenty-four hours after arrival at the port 
of destination. Insurance upon a vessel while at 
sea, will cover her in a foreign port, if she is there 
in prosecution of the voyage proposed. 

The risk upon a cargo usually commences, when 
the goods are put aboard the ship ; and continues, 
till they are removed. A temporary landing from 
necessity, will not affect the insurance ; and usage 
may extend its operation to the transportation from 
the ship to the shore in another vessel. If the po- 
licy be upon the voyage out and homp, on cargo to 
a certain value, it will cover to that extent every 
cargo put aboard during the voyage. If goods are 
insured to a port of discharge, the policy will con- 
tinue in force, though the discharge be not made 
at the first port of arrival ; but not if the vessel has 
begun to unload, or broken bulk, at such port. A 
delivery of goods to the consignee terminates the 
voyage, though made at another port than the one 
specified* 

6. Total loss and abandonment. 

A total loss consists, either in the destruction of 
the thing insured, or in such a damage as renders 
it of little or no value. In other words, a loss is 
total, when the voyage is wholly lost or defeated, 
or not worth pursuing, and the projected adv^itsfs 
frustrated ; or when circumstances render such ao 
issue highly probable. 

In such case, the insqred may abandon all his 
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interest in the property to the insurer, and require 
payment as for a total loss in fact. If the loss is 
actually total, of course no abandonment is re- 
quired. The insured may elect to repair at the 
insurer's expense ; but the latter has no such right 
against the will of the other party. A loss cannot 
be constructively total, unless the insured has 
power to abandon. Thus where he has mortgaged 
the ship since the insurance, and thereby lost the 
control of it. Submersion is not conclusive evi- 
dence of a total loss- 
No particular form is required for an abandon- 
ment ; nor need it be in writing. But it must be 
explicit and absolute^ and must set forth the rea- 
sons upon which it is founded. It must also be 
made in reasonable time after the loss. The sale 
of a ship by the master, from necessity, may make 
n total loss, without abandonment. And the judg- 
ment of disinterested and competent surveyors will 
be strong prqof of such necessity. The master, in 
case of sale, should retain the money for the in- 
surers. 

Abandonment vests the property in the insurer. 
When once rightfully made, it is binding and con- 
clusive, and no subsequent event will change the 
effect of it ; that is, it will remain valid, although 
the loss prove to have been less than was fairly and 
reasonably supposed at the time. But if the in- 
surer elects to repair the vessel, and does it for less 
than one half the value, he may in reasonable time 
avoid a total loss by restoring the ship. 

Substantially the same rules apply to both ship 
and cargo. Perhaps the loss of the letter must be 
more nearly total, to justify air abandonment, than 
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that of the former. Mere delay of the voyage is not 
sufficient, unless the goods are perishable. In all 
cases, a diminution in value to the amount of more 
than one half will justify an abandonment, whether 
the interest be ship, cargo, or freight. The value 
is the general market value. And the amount of 
injury is determined by the cost of repairs at the 
port where they become necessary. 

Capture is a ground for abandonment, before 
condemnation of the vessel. But the insured may 
safely wait for a condemnation. Subsequent res- 
toration, or reversal of the decree of condemnation, 
will not avoid the abandonment. 

The usual evidence of loss is the protest of the 
master ; or, if this cannot be had, the affidavit or 
statement of the pilot. 

After abandonment, the master of the vessel be- 
comes agent for the insurer^ and the insured is no 
longer bound by his acts. If the loss, however,, 
prove not to be total, the property remains that 
of the insured. And any unqualified act of own- 
ership by him will be a waiver of the abandonment. 

7. Partial loss and average, 

A partial loss, or particular average, consists in 
some injury to the thing insured, short of a total 
loss, which the insurer is bound to make good, pro- 
vided it exceeds a certain amount, — usually ^re^^ 
cent. 

General average results from the expense, sacri- 
fice, or damage, incurred by the owner of ship^ 
freight, or cargo, for the owners of the others, in 
saving their property ; and furnishes a claim against 
the insurers of the latter for their proportion of in- 
demnity. An adjustment of general average, at a 
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foreign port/ is conclusive upon the insurer, as well 
as the parties. The basis of it is the value of the 
property at such port. Repairs to the ship, in their 
nature permanent, are not a subject of general 
average ; it is otherwise with those which are ne- 
cessary for the ship's return, and of temporary use. 

In case of partial loss, the practice is to pay the 
cost of the goods and the expenses incurred, so as to 
place the insured in his original position. If goods 
arrive damaged at the destined port, the standard 
is the difference, in the market price there, between 
sound and damaged articles. 

Where a vessel is damaged, and, before any re- 
pairs have been made, is totally lost ; the whole 
damage will be ascribed to the latter perils and no 
deduction allowed from the policy for the diminish- 
ed value of the vessel. 

An adjustment of a loss cannot be set aside or 
opened, except for fraud or mistake, or an imper- 
fect disclosure of the facts. In a partial loss, the 
rule is, to apply the old materials towards payment 
of the new, deducting one third new for old upon 
the balance. 

For all necessary repairs made by the master, 
the insurers are liable. 

8. Return of premium. 

Where an insurance is void '^ab mitio,"from the 
beginning,or where the risk has never commenced \ 
the premium shall he returned to the insured. As, 
for instance, where the insured had in fact no in- 
terest in the property, although he supposed him- 
self to have an interest, or where from any cause 
the voyage is never commenced ; or there is a 
breach of warranty, without fraud, which avoids 
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the policy. In such cases, the insurer retains one 
half per cent, for his trouble. If the voyage is di- 
visible, and only a part of it performed ; a propor- 
tional share of premium only shall be retained. 
Fraud and illegality preclude any claim for a re- 
turn of premium, notwithstanding they avoid the 
policy. 
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BOOK V. 



RIGHTS OF THINGS REAL. 



CHAPTER I. 

INCORPOREAL HEREDITAMENTS/ 

Real propertYi in the technical phraseology of 
the lawi consists of landSf tenements, and heredita* 
ments. The precise legal meaning of these terms 
need not be explained, being of little practical con- 
sequence. The first is the least comprehensive, 
inclnding only corporeal property ; while the two 
last embrace also incorporeal. Thus a rent or right 
of common, though not land, is still real property, 
being both a tenement and hereditament. The 
term hereditament, which is the most comprehen- 
sive of the three, besides including the others, ap- 
plies also even to articles of personal property, pro- 
vided they are such as pass to the heir, and not to 
the executor ; as, for instance, the condition in a 
bond. In England, heir-looms are hereditaments. 
These are certain chattels that accompany the in- 
heritance, such as deer in a park, or the jewels of 
the crown. In the United States, heir4ooms, as 
such, are mostly unknown. They are recognized 
by statute in Maryland, and excepted from the ge- 



i 
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neral disposition of personal property upon the 
owner's death. The principle would seem to ap- 
ply to title-deeds and family-pictures ; so also to 
slaves, in the slave states. In general^ slaves 
seem to occupy an intermediate ground between 
personal and real property. 

Water is neither land nor a tenement ; and is not 
demandable in a suit, except as so many acres of 
land covered tvith water. 

Tenements and hereditaments are either corpo- 
real or incorporeal. 

Corporeal hereditaments are confined to land, 
which includes not only the ground or soil, but every 
thing attached to it ; whether by the course of na- 
ture, as trees, herbage, and water, or by the hand 
of man, as houses ; and which has an indefinite 
extent, upwards as well as downwards, so as to em- 
brace every thing terrestrial under or over it ; as 
for instance, woods or mines. 

An incorporeal hereditament is a right issuing 
out of a thing corporael, or concerning, or annexed 
to, or exercisable within the same. Thus, for ex- 
ample, a rent, issuing out of a house, — the house 
being the substance or thing corporeal, and the rent 
the invisible right which adheres to it. Most rights 
of this description are also termed in law '< ease- 
ments.'' Incorporeal hereditaments may be classed 
as follows. 

I. Commons. The right of common is a right 
which one man has to use lands of another, in pas- 
turing his cattle, catching fish, providing necessary 
fuel, or repairing his implements of husbandry. 
This right, though an important one in the early 
ages of English law, is little known or used in the 
United States, and therefore may be passed over, 
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vith only a brief notice of a single branch of the 
mbjecty viz. : common of fishery. 

Common of fishery, or piscary , is a right of fish- 
ng in the water covering or running through the 
soil of another person ; and may be divided into a 
'ight common to all, and a right exclusively in one 
ir a few individuals. 

The owners of land on the banks oi fresh water 
riterSi above the ebbing and flowing of the tide, 
iiave the exclusive right of fishing opposite their re- 
spective landsi ** ad filum medium aquse/' — to the 
thread of the river. But if navigablcy this right is 
mbject to that of the public to use the river as a 
unnmon highway ; and any obstruction is a nut- 
uince. And the owner of the land has not a right 
nrhoUy to obstruct the fish, whereby owners above 
>n the river may be prevented from enjoying a simi- 
ar privilege. 

The right of fishing in the sea, in the bays and 
irtns of the sea, and in all tide-waters^ is in gene- 
ral common and public ; but in some instances may 
belong by prescription or usage to particular indi- 
ndnalff. 

Both the above rights may be, and in many of the 
States have been, modified and restrained by the 
statute law. Thus, in Massachusetts, the regula- 
tion of the subject has been given to the several toums, 
within their own limits. And in Pennsylvania and 
South Carolina, the public right of fishery is held 
to apply to large fresh-water rivers y as well as those 
in which the tide ebbs and flows. Proprietors of 
land, adjoining a navigable river, have the exclu- 
sive right to draw the seine and take fish on their 
own land ; but though the sea shor^ between high 
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and low water mark^ be held by grant as private 
property, the common right still exists to go there 
and fishy anless there be an individual claim hy 
prescription. The convej^ance of land covered by 
a pond passes the fishery. 

II. Aquatic rights. Proprietors of land bounded 
on the salt i^ater, own to high^water mark ; and| 
in Massachusetts, by an old statute, to low-water 
markf{a) provided it is not more than one hundred 
rods below high-water mark, and subject to the 
public right of a convenient passage along the shore. 
The shore is the space between high and low water 
mark ; hence, if in a deed this be named as the 
boundary, the conveyance reaches only to high- 
water mark. 

Navigable rivers which flow through a territory, 
and the navigable waters included in bays and be^ 
tween headlands and arms of the sea, beloiig to the 
sovereign of the adjoining territory. 

The open sea is public property, except that part 
within a cannon-shot^ or one marine league, from 
shore ; but, in some instances, the United States 
have asserted their right much beyond this limit. 

Grants of land, bounded on rivers above tide- 
water, carry the exclusive right of the grantee to 
the centre of the stream, subject to the public right 
of passage. 

Every proprietor of land on the banks of a river, 
has a right to the use of the water, as it was wont 
to run, without diminution or alteration ; and no 
owner has in general a right to use it, to the pre- 
judice of other owners above or below him. 
■ 

(a) It has BometimeB been held, that the title to the land between 
these two ie a moveable freehdld,^ch9aigmg with the tide. 
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Ownership of the bank gives no title to the water 
itself, bnt a simple tisufnict or enjoyment while it 
passes along ; unless by virtue of a grant, or an un- 
interrupted enjoyment for twenty years,(a) which 
is evidence of one. These principles do not, how* 
ever, debar a proprietor from using the water in a 
reasonable manner, for domestic, agricultural, or 
manufacturing purposes, though he may cause 
some slight diminution ; but only from shutting the 
agates of his dams and detaining the water ui^rea- 
sonably, and from, letting it off in unusual quanti- 
ties, to the annoyance of his neighbor. An ex- 
clusive enjoyment for twenty years, without inter- 
mption, raises a presumption against a right in any 
other person, which might have been, but was not 
asserted. But the mode of using the water cannot, 
under such a title, be materially varied^ to the 
prejudice of other owners ; though the mill need 
not be of the same description as that originally es- 
tablished. 

The owner of a mill-site, who first occupies it 
by erecting a dam and mill, will have a right to the 
use of water sufficient to work his mill, notwith- 
standing he may render useless the privilege of an 
owner above or below him. So, if a former mill 
have been abandoned, another owner may improve 
his privilege, as if the first had never been built. 
A mere suspension of occupancy, however, without 
the intention to abandon, will not give this right. 
The owner of an ancient mill may lawfully enter 
upon the land of another, and remove an obstruc- 



(a) A few the States, leea time ii requixed. 
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tion, bj which the winter is intorraptedy or direited 
from 'flowing to the mill by its ancient cowrse. 

At common law, the owner of land ^wrfl^wci 
hj means of the erection of a dam maj reoorer 
damages for the injury. In MtissachosetlaB and 
most of the other States, a special remedy has beea 
provided for this wrong by statute, which super- 
sedes the common law action. But, if the legisla- 
ture authorize the erection of a mill-dam of certain 
height across a navigable river, without providing 
any remedy for fiowage; the only remedy is an ac- 
tion at common law. 

Every owner of a mill or dam holds it on the 
condition, that a sufficient and reasonable j^osso^ 
way^hBWhedWoyiQAforthejish; and this limita- 
tion, being for the benefit of the public, is not 
extinguished by any neglect in compelling the 
owner to comply with it. In Massachusetts, the 
Legislature have from time immemorial taken 
measures to regulate the site and dimensions of 
these passage-ways. 

The owner of a mill may erect a dam above and 
remote from it, to create a reservoir of water for the 
use of his mill. A milt-owner, who has a right to 
the surplus water only which may remain after 
another mill is supplied, is bound to shut his gate 
when there is not water enough for both ; and die 
owner of the latter must remove any obstruction, 
erected during a deficiency, whenever there shall 
be enough for both. 

Uninterrupted enjoyment for twenty years will 
give the same right to a spring of water ^ which is- 
sues above ground in a man's land, as it would to 
a stream or river; so that an adjoining owner can- 
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not eat a drain to divert the water. Bnt it has 
been recently held, that prior enjoyment does not 
give title to the exclosive use of subterraneous 
water. 

III. Ways. A right of way is the right of going 
<>ver another man's ground ; and is either private 
or public. 

1. A private way may be grounded on a fecial 
permission ; as when the owner of land grants to 
another a liberty of passing over it^to go to church, 
to market, or the like ; in which case, the grant is 
particular and confined to the grantee alone, dies 
with him, and is not assignable. Or it may be 
granted or reserved to one and his heirs, and will 
then descend to heirs, like any other inheritance. 

A way may be also by prescription :(a) as if all 
the inhabitants of a village have immemorially used 
to cross such a ground for such a purpose; for 
this usage supposes an original grant. 

A right of way may also arise by operation of 
law. If one man grants another a piece of ground 
in the middle of his field, he impliedly gives a way 
to come at it over his land. So, if a man have 
several dfstinct parcels of enclosed land, and sell 
all but one, which' is surrounded by the others; it 
seems that a right of way from necessity impliedly 
remains to the grantor. But, if one take a con- 
veyance of land, which is surrounded on all sides 
by land of his grantor and others; he can enforce 
his right of way against no one but the grantor. A 
sherifi* has, by implication, the power to annex a 



(a) See PrtBcripticn, 
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convenient right of way to land which he sets oS[ 
on execution. 

A right of way may also be annexed to an estate, 
and will then pass by assignment, when the land is 
sold to which it is annexed. 

If a right of way be from one close to another, 
and both become united in the same person, the 
way is extinguished by unity of possession. It seems, 
however, that this principle does not apply to ways 
of necessity. And a way, thus extinguished, may 
be afterwards revived by a severance of the two es- 
tates ; as where, on the owner's death, one is as- 
signed to one child and the other to a second. Nor 
will a way be extinguished by an occupancy of the 
land under a defective title. If the owner of two. 
adjoining closes, over which ways have been used 
by him, convey one of them ; the ways will not 
pass under the general clause relating to privileges 
and appurtenances. 

The duty of repairing a private way faHs, in 
general, upon the proprietor of the easement, and 
not the owner of the land. Hence the former has 
no right to go upon the adjoining land, even though 
the way be impassable, unless it was rendered so 
by the owner of the land. It is otherwise where a 
highway is impassable ; so, it seems, in case of a 
^^y of necessity. 

A person cannot claim a way over another's 
ground, from one part thereof to another, but only 
from one part of his own to another, or to the high- 
way. And the claim of a right of way by one man 
over another's land, ** in any direction most con- 
Yenient to the former, and least prejudicial to the 
latter/' is void, for unreasonableness and nncer* 
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tainty. But one may claim a right of way over 
another's close <^ in all directions/' as appurtenant 
to his own adjoining land. If one has a right of 
way over another's close to a particular place, he 
cannot use the way to go beyond it. 

2. Public ways consist of town ways and high- 
ways. 

Town ways are those laid out by a town^ nomi- 
nally for the use of the inhabitants. But they need 
not be confined to this object; since the real utility 
of a road to a town may consist less in its being 
used by the citizens, than in facilitating the inter- 
course of strangers with them. Town ways seem to 
hold an intermediate place between private and pub- 
lic ways ; having some of the characteristics of both. 

Highways are those, in which the citizens gene- 
rally have a right to pass ; and are Uaid out and 
supported, for the benefit of the community, by pub- 
lic authority. The care and control of highways is 
a subject for the most part regulated by special 
statutes. The laws of the different States in rela- 
tion to it, with a general similarity, are yet so va- 
rious in their details, as not to admit of a particu- 
lar notice in this work. 

By the location of a highway over the land of any 
person, the public acquire an easement ; but the soil 
and freehold remain to the owner, and he may put 
the land to any use, and derive from it any profits, 
consistent with the easement. Thus he may sink 
a drain below the surface, taking care to cover it 
securely ; and has a right to the herbage growing 
by the side. And, if the way is at any time discon- 
tinued, he will hold the land free from incum- 
l>rance. 
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No man caa be deprived of his lands for public 
Qses, without being paid for them a reasonable 
compensation. And| where the common convenience 
and necessity are not sufficient, to warrant the lay- 
ing out of a new highway wholly at the public ex- 
pense, the law does not authorize it, in considera- 
tion that individuals have agreed to contribute. 
But such agreement will not invalidate the pro- 
ceeding, unless it was founded on this basis, and 
the public use was only a colorable object. 

The law of the road, as it is called, prescribes 
the relative duties of travellers, passing each other 
in vehicles on the highway. In Massachusetts, 
they are required by statute to take the right hand 
side ; and a penalty is provided for breach of the 
law. 

In many States, the law requires the erection of 
guide-posts upon highways* 

The repair of highways is imposed upon taums.^ 
Towns are subject to indictment for not repairing 
highways; and also, in general, made liable to 
damages, for any injuries happening in cobse* 
quence of defects or obstructions, which arise from 
a neglect of this duty, — provided they have had 
reasonable notice thereof. In Massachusetts, dou- 
ble damages are recovered. They are not answera- 
ble, however, where the injury might have been 
avoided by ordinary care. But travellers are not 
required to look far before them, for obstructions 
which ought not to exist. 

When a highway is unlawfully obstructed, any 
passenger has a right even to enter upon private 
lands, for the purpose of removing the obstruction* 
A navigable river is in this respect like a highway^ 
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and cannot be obs tr acted by a bridge or other wise, 
without authority from the Legialature* 

Nan^useTf or disoiie of a highway, for a long time, 
has been held to forfeit it, and to bar an indictment 
for not repairing or for obstructing it. So permit- 
ting the public to use a way, for a long time, may 
gif e a right against the owner of the soil. 

A highway may be discontinued by public au- 
thority. 

Under the head of highways, may be mentioned 
turnpikes and railroads; which are laid out for 
pablic use, but owned usually by corporations, ex- 
pressly instituted for that purpose, and authorized 
to exact ioU from travellers. 

IV. Rents. Rent is a certain profit, in money, 
provisions, chattels, or labor, issuing out of lands 
and tenements, in retribution for the use. 

RentSf though classed with incorporeal heredita- 
ments, may be more intelligibly considered here- 
after, in connexion with the subject of leases ;(a) 
which constitute a part of the extensive system of 
real estate corporeal, to be treated of in the next 
chapter. 



CHAPTER II. 

REAL ESTATE CORPOREAL. — FREEHOLD ESTATES. 

Real property is divided, with respect to the na- 
tve and quantity of interest in it, into estates of 
fruholdf and estates less than freeholds The former 
are again divided into estates of inheritance, and 
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estates not of inheritance. Freehold estates will be 

treated of in this chapter. 

L Estates in fee. A fee is an estate of inheri- 

tance, belonging to the owner and transmissible to 

his heirSy and which maj continne for ever ; and is 

either a, fee simple, or a qualified fee. 

1 . A fee simple is a pure inheritance, or absolute 
ownership, clear of any qualification or condition ; 
and, upon the death of the proprietor, gives aright 
of succession to all his heirs. Whenever a person 
grants an estate iif fee simple, he can make no 
further disposition of the land, because he has al- 
ready granted the whole. In devisesj(ji) however, 
and deeds deriving their effect firom the statute of 
uses,(b) an estate in fee may be made defeasible, 
on the happening of some future event. 

Unlimited power of alienation is an inseparable 
incident to this estate. Hence all conditions or 
local customs restrictive of this power are void. 
But a condition against alienation to a particular 
person has been held valid ; and an estate in fee 
may, by devise, be made inalienable, for lives in 
being and twenty-one years and nine months afterr 
wards ; this period "being fixed, with reference to 
the coming of age of any posthumous child of a 
person living at the testator's death.(r) Perpetui- 
ties, by which lands are locked up from all transfer, 
are regarded as against the policy of the law, and 
therefore allowed only to the extent above men- 
tioned. 

In general, to create an estate in fee, the word 
^ heirs'* must be used ; and no other expression, 
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though indicating ever so clear an intent, will be in 
law sufficient. Thus a conveyance to one ^^ and 
his generation, to endure so long as the waters of 
the Delaware shall run," — ^ was held to give only 
-a life estate. To this rule however there are some 
exceptions ; as in certain kinds of release^ in par- 
iition, devise, and grants to a corporation. {a) And, 
in the States of New- York, Virginia, Missisippi, 
Illinois, Kentucky, Missouri, Alabama and Arkan- 
sas, this strict rule has been dispensed with by po- 
sitive statutes ; which provide that the whole of a 
grantor's estate shall pass by the deed, unless it 
indicate an intention to the contrary. 

A grant to one and his heirs, of all the trees and 
Umber on certain land for ever, with liberty to cut 
and carry them away, gives the grantee a fee in 
their present and future growths, and an exclusive 
right to the soil, so far as necessary for the support 
of the trees. Standing trees may be validly re- 
served by a grantor from the conveyance; 

2. Qualified^ determinable, and conditional fees, 
are estates which may last for ever, but are liable 
to be determined by some act or event. Thus a 
limitation to one and his heirs, tenants of a certain 
estate; or so long as a certain church shall stand; 
passes a qualified fee. 

If the event marked as the boundary becomes 
impossible, as, for instance, if a third person who is 
to do a certain act has died without doing it, — the 
estate ceases to be determinable, and changes to a 
fee simple ; but till then, it is in the grantee, subject 
to a possibility of reverting to the grantor. 



(a) See Rekaset PariUum, DeviiSt CarporatimL 
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To this class belong estates tail; limited to the 
heirs of the hody^ instead of the heirs generallyt 
and not subject to be disposed of by the holder 
beyond his own life. These occnpy a prominent 
place in the law of England ; bat, being less conso* 
nant with oar institutionsi have been abolished or 
modified in nearly every State of the Union, so as 
to become a comparatively animpoctant subject of 
attention. 

Estates tail are either general or special; the 
former, where lands are given to one and the heire 
of his body; the latter, where the gift is to parti- 
cular heirs of the body, as, for instance, by a certain 
wife. They are also either male or female ; — and^ 
in each case, none of the other sex can ever ioherit,. 
nor apy one derived from them. Thas, an estate 
in tail male can never go either to a daughter or 
the son of a daughter. 

II. The other kind of freeholds^ are estates for 
life. These may arise, either from the act of par' 
ties, or operation of law. 

1. A life estate may be created, by act ofpartiesy 
either by an express grant or devise for the life of 
the grantee, or of a third person, or both ; or by a 
general grant, no limit being specified, which csiBr 
not pass an inheritance for want of the word 
** heirs.^'(a) So an estate limited upon a contin- 
gency, — as to a woman daring her widowhood/^ 
is a life estate, though it may terminate sooner than 
the grantee's life. 

If one holds an estate /or the life of another, ^^ 
termed an estate pour autre vie, — and dies before 



(a) See Supra, L 1. 
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the latter ; the iniereui survives to the representatives 
)f the former, and is variously disposed of by the 
itatntes of the different States. In New-York, it is 
lield a chattel real, after the tenant's death, though 
freehold before ; and, in Massachusetts, goes to the 
iiirst like real estate, unless devised. 

St. 29 Chas. II. c. 8, s. 12, provided, that such 
estate might be devised, and if not, that it should be 
zssets in the hands of the heir, if he entered as spe- 
nal occupant ; and otherwise, of the executor, &c. 
k subsequent act (14 Geo. II. ch. 20, s. 9,) provi- 
]ed for the distribution of such estate as personal 
property, in default of any devise on special occu- 
;)ancy. These statutes have been adopted or sub- 
itantially re-enacted in Maryland, Virginia, Ken- 
tucky, North Carolina, and Indiana. In Ohio, 
;here is no statute on the subject, but it is said, 
:he courts would never recognize so absurd a doc- 
trine, as to allow a stranger to take possession, but 
Jie estate would pass either to heirs or executors, 
probably the latter. 

There are two estates for life, created hj act of 
\aw^ The first of these is curtesy. Where a wife 
m seised of lands in fee simple or fee tail, and the 
Imsband and wife have issue born alive ; after her 
ieath he holds for life, as tenant by the curtesy. 

Curtesy exists in most of the states as at com- 
mon law. In some, it is abolished or greatly modi- 
ied. In Georgia, it is provided both that a husband 
ihall be heir to his wife, and also that her real es- 
;ate shall vest absolutely in him at the marriage. 
In South Carolina and Indiana, he takes the same 
nterest ip her lands upon her death, that she would 
take in his upon his death ; and, in Indiana, curtesy 
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in the residue. In Verraonty if the wife leaves issae 
by a former hnsbandi curtesy does not attach to 
snch lands as descend to them. 

Four circumstances are necessary to the existence 
of this estate, viz., marriagej seisin of the wifdj is- 
sue, and death of the wife. But it is immaterial in 
what order these events occur. Thus, if the wife 
is disseised after marriage, but before the birth of 
issue ; or if the lands come to her after the death of 
the issue ; the husband still has curtesy. A void 
marriage gives no right to curtesy ; otherwise 
with one merely voidable^ and not avoided during 
the life of the wife. 

(2.) In general, the wife must have been actually 
seised. Thus, if lands descend or are devised to a 
woman, who afterwards marries and has issue, but 
dies before entry, the husband has no curtesy. But, 
in Connecticut and Pennsylvania, a right to seisin is 
held sufficient to give curtesy. This is also the 
general rule with regard to wild lands, of which 
actual possession is impracticable ; and of incorpo- 
real hereditaments J as where a wife, seised of a 
rent, dies before it falls due. If lands are leased 
fgr years, when they descend upon the wife, the 
possession of the lessee is a sufficient seisin of the 
wife to give curtesy, though she die before receiv- 
ing rent, and though the rent before her death was 
greatly in arrear. It might be otherwise, if the rent 
were paid to any other claimant. Where lands 
come to a woman subject to a life-estate, she has 
no seisin, and therefore there shall be no curtesy. 
Otherwise in equity. It has been said in New-Tork, 
that where a wife claims hy deed, this of itself, un- 
der the statute of uses, gives the seisin requisite to 
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curtesy. In PennsylvaDia, there is no curtesy, 
where the wife has a mere naked seisin as trustee 

« 

of the freehold, though also beneficially interested 
in the reversion. 

(8.) Another requisite to curtesy is the birth of 
tsstie ; after which, the husband is called tenant by 
the curtesy initiate. The issue must be born alive, 
and also during the life of the mother. It must be 
also such as may iilherit the estate. Thus, if lands 
are given to the wife and the heirs male of her 
body, and she has issue a daughter only, there 
shall be no curtesy. But a mere possibility of in- 
heriting is sufficient. Thus, inhere the issue of a 
first and second marriage are both dead, the sur- 
viving second husband has curtesy, because his 
children might have inherited. 

(4.) The last requisite, is the death of the wife, 
by which the estate of the husband becomes con- 
iummate. 

Both conditional fees and estates tail are sub- 
ject to curtesy, even though the estate of the wife 
comes to an end by her own death and that of her 
issue. Curtesy is an incident annexed to the creon 
turn of the estate, and not derived merely from the 
interest of the wife ; and by the birth of the issue 
the husband gains an initiate title, which cannot be 
lost by act of God. But, where an estate is first 
limited to the wife in fee or in tail, and hy subse- 
quent words made determinable by a condition in- 
stead of a limitation, upon a certain event, the right 
of curtesy ceases on the happening of such event. 

In Equity, there shall be curtesy in money directed 
or agreed to belaid out in land, because it is consid- 
ed as land. So at law, where the land of one deceased 
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is sold for payment of debts, the hnsbaod of a devi- 
see, who takes subject to snch sale, shall have cur- 
tesy in the proceeds. 

Only estates of inheritance are subject to curtesy. 
It is said to come out of the inheritance^ and cannot 
exist, unless, at the very moment when the husband 
takes, the estate descends upon the children, if living. 
If the issue takes as purchasers^ there is no curtesy, 
even though the ultimate remainder or reversion in 
fee is in the wife. 

No entry is necessary to complete a title by the 
curtesy. 

At common law, a husband does not lose his cur- 
tesy by leaving the wife, and living in adultery, nor by 
a divorce for adultery, which is only a mensa^ &rc.(a) 
Otherwise, where the divorce is a vinculo. In In- 
diana, a husband loses curtesy by leaving the wife 
and living in adultery. But reconciliation restores 
it. The general principle of American law seems 
to be, that where a marriage is dissolved by divorce, 
all the rights of the respective parties, growing out 
of such marriage, come to an end ; curtesywiih the 
rest. It is so provided in North Carolina and Penn- 
sylvania, and such is stated to be the law in Con- 
necticut. This is clearly the rule of law, where a 
divorce is decreed for causes which avoid the mar- 
riage ab initio. 

Dower. (1.) Nature and requisites of dower. 

Tenant in dower, is where a husband is seised 
of an estate of inheritance, and dies. In this case, 
the wife shall have a third part of all the lands 
and tenements, or real estate, whereof he was seised 



(a) See 
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: any time daring the cpvertarey/br her life. 
ght 18 paramoant to debts and all other claims, — 
:cording to the old legal maxim, '< There be three 
lings favored in law; life^ liberty j and dower. ^ 
*he common law rale has been somewhat modified 
I this conntry. In Georgia and Vermont, if there 
re no children, the widow may elect to take one 
alf the real and personal estate afler payment of 
ebts, in lien of dower. In Ohio, Tennessee, 
[orth Carolina, Georgia, Vermont, and Connecti- 
ot, the right is limited to lands of which the hns- 
and dies eeieed. In Pennsylvania; it may be barred 
y sale of the property on mortgage or judicial 
racess ; .in Missoari, is snbject to the husband's 
ebts ; and generally, does not apply to wild lands 
le clearing of which by tenant for life would be a 
rroug to the owner of the inheritance. Upon a 
imilar principle, there shall be dower in a mine or 
wtrrtfj if it has been opened either wholly or in part ; 
•at not otherwise. In Massachusetts and New- 
lampshire, there shall be dower of wild land^ which 
ms used by the husband, as an appendage to a 
Iwelling-house and cultivated lands, for fuel and 
epairs : in Rhode Island, of woodland, generally^ 
n Virginia and New- York, the widow may have 
lower in the proceeds of a contract ^ by the husband, 
or purchase of lands. In Missouri, in leaseholds 
or not less than twenty years ; in Massachusetts, 
or not less than 100 years, 50 remaining nnex- 
nred. 

Seisin in law, on the part of the husband, is snf- 
icient to give dower; that is, a right to lands 
vithont actual possession ; as, for example, that of 
m heir, before he has entered upon the estate 
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which descends to him. But there is no dower in 
a reversion or remainderf{a) after a freehold es- 
tate. ThuSy if a third person has a life-estate in 
the landy and the husband has the inheritance ex- 
pectant upon it| the widow will not have dower. 
Nor shall there be dower, where he has only an in- 
stantaneous seisin ; as, if he takes a deed of land, and 
immediately mortgages it back. An equity of re- 
demptionj or right to redeem lands mortgaged, is^ 
subject to dower, whether it existed before mar- 
riage, or arose after, from a mortgage signed by 
the wife. But the widow of a mortgagee has no 
dower, unless the mortgage have became absolute 
during his life. If the widow of a mortgagor re- 
deem by paying the whole debt ; she shall hold the 
estate till reimbursed a fair proportion. She may 
redeem before any assignment of dower; and if 
the administrator, or a purchaser of the equity of 
redemption, redeem, she may claim dower on pay- 
ing her proportion of the debt, estimating it upon 
the principle of life annuities.(b) 

(2.) Extinguishment of dower. 

Dower may be defeated by every subsisting claim 
or incumbrance, existing before marriage, which 
would have defeated the husband's estate ; as, for 
instance, by an entry of his grantor for breach of 
condition,(c) or the happening of a contingency to 
to which his right is subject ; though not by a de- 
termination of the estate a/:cording to its own limi- 
tation ; for dower is an incident annexed to the 
limitation itself, so as to form an incidental part of the 

estate limited. That is, it is a subsisting interest im- 

I .. . — -■* 

(a) See Reversion^ Remainder. (b) See E^Uy rf RedempHuL 

(c) See Entry for Breach ef Condition, 






CH. II.] FREEHOLD ESTATES. 198 

plied in the limitation of the estate. Thus, though an 
estate tail ceases by the tenant's death without chil- 
dren, the widow may still have dower. So, if the 
tenant in fee dies withont heirs, by which means 
the land escheatSj or becomes forfeited, to the 
State ; his widow still has dower. There can be 
no dower id land, of which the husband was seised 
uyrangfidlyj or of which he was the actual but not 
the legal owner. 

By the common law, no act of the husband alone, 
after marriage, can deprive the widow of her dower, 
otherwise, by a recent English statute. In the United 
States, she may release it, by joining him in con- 
veyances of the estate, with an express relinquish- 
ment at the close ; accompanied, in most of the 
States, by a private examination, to determine whe- 
ther she acts freely . In those States, already referred 
to, where dower is confined to property of which the 
husband dies seised, of course he may bar it by 
bis own conveyance. 

Dower may be barred by a jointure ; which is 
the settlement upon the wife of a freehold estate 
for life, to take effect npon the husband's death. If 
made before marriage^ it is an absolute bar ; if 
afteTf she has her election between them. And 
if the title to lands, given as a jointure, prove at 
any time defective, the widow may claim her dow- 
er. In some of the States, jointures may consist 
of personal estate. A jointure during widowhood 
is good ; because, if it end before the wife's death, 
it will be by her own act. In regard to the value 
of a jointure ; it is expressed, as *' a competent 
livelihood," and must bear a reasonable proportion 
to that for which it is a substitute. If the husband 

13 
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merely covenants for a jointare, instead of making 
an actual conveyance^ Ghancery will carry the 
agreement into effect after his death. It will also 
remedy any deficiencies in the instrument by which 
a jointure is created. 

A woman is in general barred of dower by adid- 
teryj unless there has been a subsequent voluntary 
reconciliation with the husband; but not of her 
jointure.(a) Divorce " a vinculo,'*^ for the fault of 
the wife, also bars dower ; but not a $eparation 
" a mensd et thoro.^\b) In case of divorce for 
adultery of the husband^ either the right of dower 
is usually by statute expressly saved^ or else some 
pecuniary provision substituted therefor. In New- 
York and Delaware^ a divorce for adultery is a bar 
to a jointure as well as dower. 

Any provision made by will expressly in lieu of 
dotoeTf if accepted by the wife, will be a bar of her 
dower : she may make her election, but cannot take 
both. The same will be the case, if there is a 
manifest intention to that effect, arising from an in- 
consistency between the provisions of the will and 
the claim of dower. Formerly, the courts uni- 
formly leaned against giving this effect to a de- 
vise, except under very strong circumstances, but 
the prevailing rule of American law is, that there 
tnust be a plain intention to make both provi- 
sions, or only one can be claimed. In Equity, a 
legacy given to the widow, as the price of her 
release of dower, must be paid in preference to 
other legacies. She is regarded in the light of a 
purchaser. If the provision in a will is more be- 

(a) Otherwise, in New- York, New-Jersey, Delaware, Arkanraa, Mia-^ 
souri, in case of ehpemenL (6) See Divorce. 
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meficial than dower, it will bo presumed that the 
piridow elects it, although she dies before any posi- 
ive expression of her intent. If an assignment of 
lower be made against common right, or differently 
from the legal mode, as, for instance, by conveying 
i part of the lands to the widow in fee, and she 
voluntarily release her right of dower in the rest ; 
i^he will be bound by the release, although the lands 
iBsigned to her are under incumbrance, and she be 
wicted or expelled therefrom. But, in general, an 
eviction from the lands assigned will entitle her to 
ye endowed anew in other lands. 

(3.) Assignment and recovery of dower. 

A widow, having the right of dower, cannot law- 
fully enter upon any lands of the husband, nor make 
I valid conveyance of her right, until her dower has 
>een assigned according to law.(a) She may, how-p 
wer, remain in the husband's dwelling-house for a 
certain period after his death, usually forty daya,(b) 
ind thence called quarantine, to await an as- 
lignment. This is made at common law by the 
ieir; but in this country, almost universally, by 
vmmissianers appointed by the Probate courts, on 
letition of the widow and notice to parties into- 
ested. The latter proceeding, however, does not 
inpersede the right of bringing a suit for dower 
it common law, after demand, or in Equity, where 
lonrts of Chancery exist ; and such suit is the only 
emedy, where dower is claimed in lands of which 

(a) In many of the States, provision is made for her support, for a 
ertain period after thci husband's death ; as well as for the privilege of 
ccnpying his mansion-house. 

(b) In North Carolina, she has a support for one year. In Tennessee, the 
ime for herself and &mily. In Ohio, she may remain in the mansion- 
onae one year. 



196 RIOUTS OF THINGS REAL. [b« V. 

the husband was not seised at his death ; as, for in- 
stance, those which he conveyed to a third person 
without the wife's joining in the deed. In the 
assignment of dower, the widow is not entitled to 
one third of the land in quantity^ but to so much 
as will yield one third of the income. If improve- 
ments have been made hy the heir, she shall have 
the benefit of them ; but not if made by apurchaaer 
from the husband. Whether any increase of value 
from external circumstances shall be allowed her, 
seems doubtful. If the dower arises from an in- 
corporeal hereditament, one third of the profits is 
assigned ; and, if the property is indivisible, — as, 
for instance, a mill, — either one third of the profits 
or the use of it for one third of the time. When 
the husband was a tenant in common with others, 
the widow has one third of his share still in com- 
mon ; but, if partition were made after the mar- 
riage, only a third of the portion which was as- 
signed to him. An infant heir may assign dower 
by his guardian, and without any instrument in 
writing; the widow being understood to hold by 
law, and not by contract. After assignment, she 
is considered as being in possession by relation 
from the husband's death. In a suit for dower, 
damages are recovered for detention, as well as the 
land itself. 

To all estates for life, there are certain incidents, 
either permissive or prohibitory, which will be brief- 
ly enamerated. 

1. Tenant for life may take reasonable estovers, 
or wood, from oflf the land, for fuel, fences, and 
other agricultural erections or improyements. But 
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he cannot, under this pretence, destroy the timber, 
iior permanently injure the inheritance. 

2. The representatives of tenant for life may take 
the profits of growing crops, in case the estate ter- 
minates by his death before they can be gathered. 
These are called emblements ; which subject has 
been considered in a former portion of this work. 
(See Emblements.) 

8. Tenants for life can make under-leases, and 
the under-tenants have the same right with them- 
selves. They are also entitled to . emblements, 
though the estate be ended by the act of the tenant 
for life himself; because for such an act they are 
Dot accountable. 

4. If an estate for life be charged with, an incum- 
brancCf as for instance a mortgage, the tenant is 
bound to keep do^n the interest from the rents and 
profits, but has nothing to do with the principal 
ram. Hence, when he pays the latter, he stands 
creditor to the estate in fee to that amount, unless 
he manifest a different intention. 

5. Tenant for life cannot lawfully commit waste 
upon the estate, either voluntary or permissive ; as 
by cutting down timber, suffering buildings to de- 
cay, or doing or suffering any other permanent strip 
or injury. U the timber is expressly included iti 
the lease or conveyance to the tenant for life^ neither 
the lessor nor lessee can cut it down ; the act would 
be a trespass in the former, and waste in the latter. 
Timber trees are those v;sed for building; and the 
question, in each particular case, is determined by 
local usage. But it is also waste to cut down trees 
Btanding in defence of a house; or to cut down 
trees for fuel f when there is sufficient dead wood on 
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the estate. Working old mineer is not wMte; 
opening new ones is. The American doctrine on 
this snbject iB somewhat varied in seYeraJ States 
from the English law ; having been graduaHy ac- 
commodated (chielSy with respect to the right of 
clearing woodland) to the circumstances of a new 
and growing country. 

In general, a tenant is responsible for waste, by 
whomsoever committed ; with the exception, as in 
the case oi common carrier8f(a) of the acts of God or 
the public enemies, or of the owner or reversioner 
himself. 

If a lease be made ** withont impeiachiiient of 
waste/' as is often done, the tenant has the saaie 
power to cut timf)er, &;c., as an owner in fee ; ex- 
cepting that a court of Chancery will restrain him 
from malicious and fraudulent destruction of plea* 
sure-grounds or trees unfit to be cut down, and from 
pnHing down or dilapidating houses. Such a tenant 
has no interest in the timber while it is standing y 
nor can he convey any interest in it to another person. 

The law of waste applies to tenant for yearSi{h) as 
well as for life ; but not to tenant at willf(c) in 
whom such an injury is a trespass, and terminates 
his estate. 

The law against waste is both preventive and 
remedial ; providing an injunction from a court of 
Equity, to prohibit and stop the commission of it, 
•which lies only where the title is clear and indiv- 
putable ; and also an action for damages, which is 
the remedy n»ually adopted. By the ancient law, 
still in force in many of the States, the reversioner 



(a) Soe Cmhmn Cmrier, (b) See Tmnafar Ymn. 

(c) See Tenant at Wiil. 
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night bring an €u:tion of wastes in which the re- 
tov^rs the place wasledj with treble damages ; but, 
n Massachusetts^ if the waste were committed by 
enant in dower, with only single damages. In 
klaine and Ohio^ similar modifications of the rale 
lave been adopted. In Virginia, this action is 
lever brought. In case of forfeiture, if waste be 
lone ** sparsim/' or here and there, all over a wood, 
;he whole wood shall be recovered ; or, if in seve- 
ral rooms of a bouse, the whole house ; but if upon 
in eml of the wood> or a single separate room in a 
louscH'^only these parts are forfeited. 

By an old English statute, the destruction of sl 
loose by accidental fire was permissive waste; but 
Mm has been altered by a later one, which is pro- 
lably adopted or copied in most of the States ; 
bough a general covenant to repair still obliges the 
(CBant to rebuilt after a loss by fire.(a) Any insu- 
rance upon the property would undoubtedly inure to 
lis benefit. It is the universal practice, to except 
Tom the liability of tenants, under written leases, 
ill losses by fire or other inevitable accident. 

Particular statute provision has been made, in 
Massachusetts, New- York, and other States, to 
ptevent waste upon land, for the recovery of which 
from the occupant, a suit has been commenced by 
■n adverse claimant. 
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CHAPTER III. 

ESTATES LESS THAN FREEHOLD. 

1. Estates for years. An estate for years is a 
right to the possession of land for a certain time, 

(a) See Covenant in Lease. 
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and is usually created by l€ase,(a) with the recom- 
pense of rent. This title applies, though the time 
be less than a year. And, upon the maxim, ** That 
is certain which can be rendered certain," a lease 
for so many years us A shall name, is good ; but a 
lease for so many years as A shaU live, is void, a» 
an estate for years, though with us it might be a 
good life-estate. Tenancy for years is an inferior 
title to a life-estate, however long it may last ; be- 
ing in its nature a chattel inter est^ and not real pro- 
perty. (]bi) Upon this principle — \kvX\V.e freehold bb- 
tates, which could formerly be created only by 
manual delivery ox livery ofseisin,(c) and cannot 
now be made to commence ** in futuro ;" an estate 
for years may begin at any future time. If no day 
of commencement be named in the lease, it begins 
from the making or delivery. So if the date be im- 
possible, as the 30th of February ; but if uncer- 
tain, as where the year is omitted, the lease will be 
void. 

Tenant for years is not, in general, like tenant for 
life, entitled to emblements ; because he may know 
when his estate will terminate, and therefore it is 
his own folly to sow where he cannot reap. 

2. Estates at will. — An estate at- will is where 
lands and tenements are let by one man to another, 
to have and to hold at the will of the lessor. Such- 
tenant hath no certain, indefeasible estate, — nothing 
that can be assigned by him to any other ; because 
' - 

(a) See Lease. 

(h) By a late statute, in MaMachiiBetts, loDg leases for not less than 
one bnndrad yean are in?6sted with the incidents of real estate. Simi- 
lar mles have been adopted in Ohio and Vermont 

(c) See Livery cf Seiiin, 
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he lessor may put him out whenever he pleases. 
iut every estate at will is at the will of both parties. 
The tenant is always entitled to emblements^ unless 
16 quit of his own accord ; and to reasonable notice 
or the purposes of removal. The estate may be 
;erminated by implication^ as well as express no- 
ace ; thus, by the death of either party ; any act of 
immediate ownership on the part of the lessor ; a 
partition of land held in common ; or desertion, as- 
signment, or waste, on the part of the lessee. If 
rent be payable at certain intervals, and the lessee 
terminate the estate, he is required to pay to the end 
of the current term. 

In England, where there is a demise or letting for 
DO certain period, the courts have, in modern times, 
construed it as a tenancy ^om year to year, requiring 
six months^ notice ; especially if an annual rent be 
reserved. But perhaps there is no fixed rule on the 
subject, in this country. In most of the States, ex- 
press statutes make all unwritten leases tenancies at 
will ;(a) but at the same time provide, that the te- 
nant shall have a certain specified notice to quit 
before being ejected. After such notice, a summary 
process may be brought against him for the purpose 
of regaining possession. 

8. Estates at Sufferance. — An estate at sufferance 
is when a person comes into possession of land by 
lawful title, but keeps it after the termination of his 
estate ; as if one, having a lease for a year, conti- 
nues to bold when the year has expired. But the 
holding over of an estate acquired by actoflaw^— 
as, for instance, by a guardian, — does not make an 
estate at sufferance. This estate is a mere naked 



(a) In New-York, tn vnwritteii lease for one year or less, is yalid. 
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poMsesnon, arising from the laches or neglect of the 
landlord, who may enter at any time^ using such 
gentle force as may be reqaisite9(a) and put an end 
to it ; bat, before entry, cannot sue the tenant as a 
trespasser. If a lessee hold over afler the expiration 
of his term, without objection, the law implies a 
new contract, as to rent, similar in its terms and 
conditions to the original one ; but not such a re- 
newal of the original one, as will charge a surety in 
the lease. In New- York, Delaware, South Caro- 
lina and Arkansas, a tenant at sufferance is made 
liable to pay double the rent reserved, after notice to 
quit. The same summary process^ provided for the 
termination of estates at will, usually applies abo 
a tenancy at sufferance. 



CHAPTER IV. 

ESTATES UPON CONDITION. 

An estate upon condition is one, whose existence 
depends upon the happening or not happening of 
some uncertain event, whereby the estate may be 
either originally created, enlarged, or finally de- 
feated. The conditions pertaining to estates may 
be either implied or epxress. 

Implied conditions are those annexed inseparably 
to an estate,* from its very essence and constitution, 
though not expressed in words. Thus, the condi- 
tion annexed to the grant of a public office, or a 
franchise, that the grantee shall duly execute it, and 

(a) It is doabtfal, however, whether an assault and battery could be 
juBti6edon this ground.— 11 Pick. 379. 1 Man. & Gr. 6i4. 



m. IV.] K8TATK8 UPON CONDITION. 808 

Ifffeit it if he does not. So the conditioai that the 
iwner of a life-egtate shall forfeit it, by attempting 
o convef an inheritance ; which, however, has been 
iiach qualified in this country. (a) 

Express Conditions are ehher precedent or subse- 
punt ; the former operating to vest^ the latter to de- 
feat an estate. Thns^ if a life-estate be granted to 
4, upon his marriage with B, the marriage is a con-* 
dition precedent ; but if an estate be granted, re- 
serving rent, and, in case of non-payment, that the 
c)Wner may re-enter ^ this is a condition 9ubsequent. 

A condition differs from a limitation. The latter 
expressly confinea the duration of the estate to the 
Imppening of the event referred to ; as when land 
\n granted to one, *^ while he is unmarried," or 
* until he receives a certain sum/' In such case, 
the estate ends, as soon as the contingency happens. 
But where the estate is strictly upon condition, — 
IS9 for instance, upon condition to be void on pay- 
ment, " &c., or '* so that A remain unmarried,*'— 
there must be an entry or claim by the grantor, to 
revest the title. If, however, upon breach of con- 
lition, the estate be limited over to a third person, 
-*-as where a man devises land to his heir, on con- 
iition that be pay a sum of money, otherwise to 
A ; the gift is held a lifnitation, and the property 
irests in A upon non-fulfilment of the condition. 
9o when the estate granted is an estate for years, 
be same consequence follows a breach, without an 
mtrj by the reversioner. 

One who enters for condition broken, becomes 
msed or possessed of his first estate, and avoids, of 
^^■^^~^""~~" ■ — « 

(fl) See Forfeiture. 
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course, all intermediate charges and incumbrances, 
— aS| for instance, that of dower. Thus, if one 
holding a conditional estate dies^ leaving a widow^ 
she is endowed ; but for breach of condition may 
be ejected from the dower land. 

So long as a condition subsequent remains un- 
broken, the grantee has an estate of the same na- 
ture as if there were no condition, and it may pasa 
by conveyance, devise, or descent. 

Conditions, impossible at the time, or which af- 
terwards become so, contrary to law, or repugnant to 
the nature of the estate,(a) are void ; and, if prece- 
dent, no estate passes, — if subsequent, the estate is 
absolute. In the latter case, where literal perform- 
ance has become impossible, the condition should 
be performed as near the intent as practicable. 

There are no technical words, which distingnish 
a condition precedent from a condition subsequent^ 
It is matter of construction, depending upon the in- 
tentian. Precedent conditions must be literally 
performed, before the estate will vest. On the 
other hand, a condition subsequent must happen 
strictly according to the terms of the grants before 
it shall defeat the estate ; and, in some instances, 
where a pecuniary satisfaction can be made, a Court 
of Chancery will relieve against a breach of the con- 
dition, which happened without the party's fault. 
On the same principle, that which is in form a con^ 
ditioHy so that a breach would forfeit the whole es- 
tate, is sometimes construed as a covenant, on which 



(m) For UMtunt, a leue ibr tiro feus. ^luii'Arf ike knm 000^ htt 
cur ; or a grmol in iee-timplek on coodidoa ^ fianlee't widow sIhlU not 



^ 
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the only remedy is an action for the actual damages 
sustained. But where one conveyed a house, ** on 
€onditian, that no windows should be placed in the 
north wall within thirty years/' and windows were 
made within that time ; it was held, that this could 
not be construed as a covenant, and the estate was 
wholly forfeited. 

A party can never avail himself of the same 
clause, as making. both a condition of forfeiture and 
a covenant for damages. Thus, if one covenant 
not to sue his debtor, and then sue. him, and the 
debtor set up this covenant as a release ; he cannot 
afterwards treat it as a promise, and claim damages 
upon it. 

For the purpose of avoiding maintenance, (a) 
and the purchase of pretended titles, the benefit of a 
condition cannot be reserved to any third person, 
but only to the grantor and his heirs ; that is, there 
cannot be a condition, that, on a certain contingen- 
cy, a third person shall have the right to enter upon 
the land. If, however, the grantor afterwards convey 
the whole of his reversionary right, (b) the condition 
passes with it ; but if only a part, the condition is 
destroyed. A condition miist determine the whole 
estate. Thus, in a lease for ten years, a condition, 
embracing only five, is void ; but if it is merely con- 
fined to a portion of the land, as, to five acres out 
often, the condition is good. 

All persons are bound by conditions annexed to 
estates; even those in general disabled to bind 
themselves, — as, for instance, femes-covert and in- 
fants. And any one, interested in the estate, may 

(a) See Mainienance, (h) See Reversion, 
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perform tfaem. Thas, for example^ a purchaser 
from onOi who himself parchased on condition sub- 
sequent. An heir majr perform a condition, though 
not named, if a time is limited for performance ; 
otherwise, though named, he cannot. 

Where no time is specified for perforitiing a con- 
dition, a reasonable time will be allowed. 

A condition annexed io aheqwst or devise^ where- 
by it is to be defeated by the marriage of the legatee 
or devisee, is void, being in restraint of marriage, 
and against the policy of the law ; unless upon such 
termination the estate is immediately given over to 
another person, in which case it may be valid. 

In general, a devisee is bound to take notice 'of 
any condition annexed to his devise ; but if a devi- 
see is also heir at law, he shall not lose the estate by 
nourperformance ofthe condition, until after he has 
been notified of it. 



CHAPTER V. 



MORTGAGE. 



Ths most usual form of estates on condition, is 
where one man conveys land to another, by way of 
security for a debt, or other promise, and to be- 
come void, or be reconveyed, on payment or fulfil- 
ment of it. This is called a mortgage. There is 
no branch of the law of real property, which em- 
braces more important interests, or which is of 
more practical application. Of a title so extensive. 
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only a very general and comprehensive view can 
liere be taken. 

1. What constitutes a mortgage. To constitute 
a mortgagCi a particular form is not absolutely 
necessary, though usual and proper. The common 
form is a warranty deed^{a) containing and sub- 
ject to, the proposed condition. But the latter may 
be valid, if written on the back of the deed, though 
without signature or seal, or in a separate instrument, 
called a defeasances which is part of the same 
transaction with the deed. In a Court of Chan- 
cery, whenever it appears from written, and, ac- 
cording to some decisions, even parol or verbal 
evidence, that land is conveyed to secure the pay- 
ment of money ; the conveyance will be treated as 
a mortgage, whatever may be its form, and the 
right of redemption considered as an inseparable 
incident, even though it is expressly waived or sur- 
rendered. 

2i Effect of a Mortgage. — Although a mortgage 
purports to convey a present estate infee^ defeasible 
on the performance of a certain condition by the 
mortgagor J or party who makes the mortgage ; yet 
it is settled, that the mortgagee^ or person to whom 
it is given, instead of having an estate defeasible on 
performance of a zoxa^xXxon subsequent ^ hasf^^ right 
of acquiring an estate on a certain contingency, and 
that the condition is ^precedent one. As between 
the parties and their representatives, the legal free- 
hold passes, the mortgagor being as ti tenant at suf 
ferdnce, or at wUl, to the mortgagee; who may 

(a) See Warranty, Deedqf. 
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enter and take possession at his pleasure, without 
giving notice to quit, unless there be an agreement 
to the contrary ; or claim the rents of a lessee. But 
as between the mortgagor and all other persons^ the 
mortgage is considered only as a pledge, and the 
mortgagor the owner of the estate. Thus he is a 
freeholder, with all the rights pertaining to that 
character. He may sell in fee, subject to the con- 
dition, or make a second mortgage ; and the pur- 
chaser or second mortgagee may redeem. The 
estate descends to his heirs, who may also redeem, 
or call upon the administrator to do it.(a) For a 
dispossession of the land, the mortgagor may bring 
his action against the wrong-doer, who cannot set 
up the mortgage against him to disprove his title. 
The interest of the mortgagor may be, while that 
of the mortgagee cannot be, taken on execution. 

A mortgagor, however, though regarded as the 
legal owner f cannot do anything loimpair the secu- 
rity. A Court of Chancery will issue an injunction 
against him to stop the commission of wa^te ; and, 
in some instances, the mortgagee may maintain an 
action against a third person for any injury to the 
estate. But the mortgagor cannot be compelled to 
make repairs. 

3. Rights and duties of a mortgagee. 

A mortgagee, though the mortgagor be in pos- 
session, may convey the lands, subject to the condi- 
tion, to a third person ; and it will be regarded as 
the conveyance of an estate, and not the mere assign- 
inentof a security, so that the grantee must bring an 



{a) Upon the ground, that Ihe pertonal estate wu angmented bj the 
mortgage, and should therefMe go to diachaige it 
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action, if at all, in his own name. Bat if the 
morighgor is disseized, (a) the mortgagee is also, and 
cannot convey his interest. 

A mortgage! being usually an accompaniment to 
a note or other personal security, is treated, like 
this, as personal estate ; and, on the mortgagee's 
death, passes to his executor or administrator, or 
else to the heir in trust for him. If there be no per- 
sonal security, and no covenant in the mortgage 
itself, the mortgagee has no personal claim for the 
debt, but his only remedy is on the land. In some 
of the States, it is usual to add to the mortgage a 
power of sale in case of default; or a process in 
equity is provided for the same piTrpose. If the sale 
take place, the mortgagee becomes trustee for what 
remains after paying the debt. He also becomes a 
trustee, after receiving payment from the mortgagor. 

A mortgagee has a right to take down and carry 
away any buildings erected by him, which can be 
removed without injury to the soil.(&) But he will 
not be allowed, on settlement, for any new erections, 
unless absolutely necessary, or permanently bene- 
ficial, — as, for instance, an aqueduct required to 
furnish water ; nor for insurance. He will be held 
\o account for the rents and profits received by him, 
with interest, and for all that by reasonable care and 
diligence he might have obtained. In Massachu- 
setts, a commission of five ^^r cent, is allowed ; but 
this is not the usual practice. 

A mortgagee, before entry, cannot claim from 
the mortgagor any part of the rents and profits. 

(a) See Maintenanci, (b) See Fixtures, 

14 
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The mortgagee may pursue his legal remedies 
upon the mortgage and the personal security at the 
same time. But he cannot, in general, cause the 
equity of redemption to be sold, to satisfy a judgment 
upon the personal security; because he might thus 
abridge the right of redemption at bis pleasure, — a 
less time being allowed by law to redeem a right in 
equity sold, than to redeem a mortgage. 

Where negotiable notes are secured by mortgage, 
and assigned without the latter, the mortgagee be- 
comes a trustee for the assignees, and holds the 
mortgage for their benefit. 

If the mortgagee resort to an action, before con- 
dition broken J toTobtain possession of the estate ; he 
recovers it generally^ as in any other case of a title 
to real property ; but if after condition broken^ in 
Massachusetts and other States, the judgment is a 
conditional one, that he shall have possession, un- 
less the mortgagor pay the debt, interest and costs^ 
within a certain time. 

Though a mortgagee . has an undoubted legal 
right, unless restrained by statute, or agreement, to^ 
enter before condition broken ; yet in ordinary 
cases it is not an advisable proceeding, because he 
will be held to account very strictly for all that 
might have been made from the estate. 

4. Rights and duties of the mortgagor. — Until 
the condition of the mortgage is broken — as, for in- 
stance, (if the debt is a note) until the day of pay- 
ment has passed ; the rights and remedies of the 
mortgagor are legale not equitable ; so that, by per- 
forming the condition, he may revest the estate in 
himself, and regain possession of the land either by 
entry or by legal process. 
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Bat when the condition is broken, the estate, at 
!aWf becomes absolute in the mortgagee ; even 
though the mortgagor still retain possession ; he 
being understood to occupy, under these circum- 
stances, merely by indulgence of the mortgagee. In 
Equity, however, in all the States, whether they have 
distinct Courts of Chancery or not, the mortgagor 
is allowed a certain time after breach of condition 
to regain or redeem his estate. This right is called 
an equity of redemption. No words in the deed, 
however explicit, are allowed to impair or abridge 
it. The maxim of law is, — '* Once a mortgage, 
ftlways a mortgage." The time limited varies in 
the different States, from one year in New-Hamp- 
shire, to twenty years in New-Jersey, — after entry 
by the mortgagee for breach of condition. Entry 
may be made, either by the mere act of the mort- 
gagee, sometimes termed in pais or in the country ; 
or by virtue of a judgment recovered against the 
mortgagor. If the mortgagee enter before, and 
continue to occupy after, condition broken, the time 
of redemption does not begin to run, till he has 
notified the mortgagor that he shall thenceforth 
hold for the purpose of foreclosing or gaining an 
absolute title. But if he first enter after breach, 
the time runs from his entry, although no such notice 
be given. After the requisite time has elapsed, the 
mortgage is said to be foreclosed, and the mort- 
gagee becomes absolute owner. 

Redemption is effected by a bill in equity. In 
this process, the mutual accounts of the parties are 
adjusted ; payment of debt and interest being re- 
quired on the one side, and an account of rents 
and profits on the other. If the mortgagor have 
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conveyed the estate to several persons, either may 
redeem, — but only by paying the whole debt, look- 
ing to the rest for contribution of their share. .So 
a widow entitled to dower ;(a) a purchaser of the 
equity at an execution sale ; or a second mprtgagee, 
that is, a mortgagee of the first equity of redemp- 
tion, — may redeem the mortgage^ If one per;^on, 
jointly interested with others, redeem the whole, 
he becomes, in relation to them, an assignee of the 
mortgage, and may hold the estate till their share 
is paid. 

If a mortgage is given to secure payment of a 
note payable by instalments, the non-payment of 
any instalment as it becomes due is a breach of the 
condition. And if an action be brought for such 
breach, and judgment recovered, conditioned to 
pay the amount due, the mortgage will still remain 
as security for future instalments. If a mortgage be 
given to indemnify a surety from his liability, and 
the mortgagor do not pay the money at the time 
stipulated, so that the mortgagee is exposed to suit ; 
it is a breach of the condition. If the indemnity 
is against actual loss or damage, mere exposure to 
suit is no breach. 

5. Discharge of mortgages, and extinguishment 
of equities of redemption. 

A mortgage will not be held discharged^ where 
such was not the intention of the parties, by th& 
giving of a new security for the^ebt, even though it 
be of a higher nature than the former one, — as, for 
instance, a bond instead of a note.(b) 

If a mortgagor, before condition broken, tender 



(«) See Dower. {b) See Discharge of Contract. 
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payment 9 and the mortgagee refuse to accept it, the 
yind is discharged J though the debt remain. If the 
mortgagor release by deed to the mortgagee all 
right and title to redeem, such release will make 
the latter absolute owner. And the surrender or 
giviifg up of a bond of defeasance wiW have the same 
effect. But not an assignment of such bond to an 
assignee of the mortgage ; for the bond is a chose 
in action^ not assignable in law,(a) and cannot be 
converted into a conveyance or release of the equity. 
An equity of redemption cannot be extinguished by 
parol agreement ; because it is such an interest in 
land as is within the statute of frauds. 

In most of the States, a mortgage may be dis- 
charged by a short memorandum upon the margin 
of the public record of deeds. 



CHAPTER VI. 

REMAINDER AND REVERSION. 

After considering estates with reference to the 
quantity of interest which the owners have therein, 
we are now to speak of them in another point of 
view, viz., with regard to the time of enjoyment^ 
when the actual occupancy or receipt of the profits 
takes place. 

Estates are either in possession j or in expectancy. 
Of the former there is nothing peculiar to be ob- 
served, since all the estates hitherto spoken of are 
of this description. There are two kinds of expec-^ 

* 

(a) See Chou in Aaum, 
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fancies; one created by act of parties, called a re- 
mainder ; the other by act of law, called a repersion. 

L An estate in remainder is one limited to take 
effect and be enjoyed after another is determined. 
As if a man, seised in fee-simple, grant land to A 
for twenty years, and, after the end of said term, to 
B and his heirs forever. Hero A is tenant for 
years, remainder to B in fee. But both these in- 
terests are in fact a single estate ; the term and the 
remainder, when added together, being equal only 
to one estate in fee. Hence no remainder can be 
limited after the grant of an estate in fee-simple ; 
because tenant in fee has the whole. Hence also 
there must necessarily be some particular estate 
precedent to the remainder ; otherwise, the latter 
would be an estate in possession. 

An estate created to commence at a future time, 
can only be made of chattel interests^ unless there be 
a prior particular estate ; since every freehold 
estate takes effect immediately or not at alK(a) 
Therefore, though a lease for seven years, to com- 
mence after a year, is good ; a conveyance to one and 
his heirs forever, thus to commence, is void. Bat, 
if a prior estate for years be created at the same 
time, the possession of the tenant will be consi- 
dered as that of the remainder-man, and the whole 
will be valid. The particular estate is said to sup- 
port the remainder. A lease at will, being so slight 
and uncertain an interest, is not sufficient to consti- 



(a) For the reasim, that at common law freeholds were conveyed oolj 
byaetual deliTery or Hoerjf of seisin, (See Livery of Seisin, — JH #V 
turo,) In New- York, Connecticut, Ohio and MissiMippi, the rale in the 
text has been changed. 
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tote such support. If the particular estate is fmd 
in its creation^ orby any means defeated afterwards^. 
the remainder is defeated also. Thus, wbere the 
former is for the life of a person not in being, it is 
void, and the remainder with it. So, where the 
particular estate is an estate for life on amditiom^ 
upon breach of which the grantor enters and avoids 
it, he thereby destroys the remainder likewise. 

The remainder must commence or pass out of 
the grantor, at the same time with the particular 
estate ; and it must vest in the grantee, either du- 
ring the continuance of the particular estate, or the 
instant it terminates. Thus, if A be tenant for life, 
remainder to B in fee ; B's remainder is vested in 
him at the creation of the particular estate to A : or, 
if A and B be tenants for their joint lives, remainder 
to the survivor in fee ; here, though during their 
joint lives the remainder is vested in neither, yet, on 
the death of either, it vests instantly in the survi- 
vor ; therefore both these are good remaindera. 
But if an estate be limited to A for life, remainder 
to the eldest son of B in fee, and A die before B has 
any son ; here the remainder will be void, — for it 
did not vest in any one during the continuancet nor 
at the termination, of the particular estate ; and 
though B should afterwards have a son, he will take 
nothing. This leads us to speak of what aw 
called contingent remainders. 

Contingent remainders are those limited to take 
effect, either to an uncertain person, or upoa an 
uncertain event. 

If A be tenant for life, remainder to B's eUest 
son, then unborn, in fee ; this is a contingent r$^ 
mainder, for it is uncertain whether B will ever 



• « 
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have a son. This species of remainder mast be 
limited to some one^tbat may by common possibility. 
be in esse or existence, when or before the particu- 
lar estate terminates. Thus, in the case above 
stated, if there is such a person as B at the time of 
the conveyance, the remainder is good ; but if not, 
it is void, because two contingencies must happen 
before it can take effect, which is too remote a pos- 
sibility. Upon the same principle, a remainder, 
limited to an unborn son of a particular name, is 
void ; because it is contingent whether the son will 
be born, and also whether he will bear that name. 

In this connection, it is proper to remark upon 
what is usually termed *^ the rule in Shelly's case." 
By this ancient decision, the principle was first set- 
tled, that when one takes an estate of freehold, and 
in the same instrument there is a limitation by way 
of remainder to his hdrSy or the heirs of his hody^ as 
a class of persons to take in succession ; instead of 
making a contingent remainder to the heirs, it gives 
him the whole as an inheritance^ in fee-simple or 
fee-tail. The rule was always subject to some ex- 
ceptions, and by a recent statute has been abroga- 
ted in Great Britain. It has also been abolished in 
many of the United States. In most of the States,, 
a posthumous child may take by way of remainder, 
precisely as if born before the parent's death. 

A remainder may also be contingent^ where the 
person is certain, but the event upon which it is to 
take effect uncertain. As where land is given to A 
for life, and, in case B survives him, then with re- 
mainder to B in fee. This remainder, during the 
joint lives of A and B, is contingent ; and, if B dies 
first, it never can vest in his heirs, but is for ever 
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gone ; but if A dies first, the remainder becomes 
vested. 

The true criterion of a contingent remainder is, 
that it could not take effect, if the particular estate 
should come to an end immediately after creating it; 
— as, for instance, a remainder to the heirs of A, A 
being then alive, and of course having no heirs ; so 
that,if the prior estate should then cease, the remain- 
der would be void. A remainder is not contingent, 
because it may possibly never take effect ; for this 
may be said of any remainder. For instance, if it 
be to A for life ; A may die, before the particular 
estate terminateS| and yet this is a vested remainder. 

The law favors vested estates ; and words are fre- 
quently used in conveyances, which, instead of 
creating contingencies on which remainders are to 
become vested, only indicate the time when vested 
remainders shall become estates in possession. 
Thus, a devise to executors till A is twenty-one, 
then to him and his heirs, gives A a vested remain-- 
der during minority, and a vested estate afterwards. 

Contingent remainders of freehold cannot be 
limited on any particular estate less than freehold. 
— Thus, if land be granted to A for ten years, with 
remainder in fee to the right heirs of B, this re- 
mainder is void, — but if granted to A for life, with 
a like remainder, it is good. The reason is, that 
a freehold estate must always take effect at the time 
of conveyance, — it cannot commence "in fu- 
turo:\a) 

Contingent remainders may be defeated, by de- 

(a) See In Future. 
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stroying or determining the particular estate on 
which they depend, before the contingency happens. 
For instance, if there be tenant for life, with remain- 
der to his oldest son unborn in tail, and the tenant 
for life, before any son is born, 8urrender(a) his e5- 
to<€; he thereby defeats the remainder. In such case, 
therefore, it is necessary to have trustees to preserve 
the contingent remainders ; in whom there is ves- 
ted an estate in remainder, for the life of the tenant 
for life, to commence when his estate terminates. 
Upon its terminating otherwise than by death, the es- 
tate of the trustees, for the residue of his natural life, 
will then take effect, and become a particular estate 
in possession, sufficient to support the contingent 
remainders. 

The doctrine of contingent remainders has been 
in Virginia modified, and in New- York almost en- 
tirely abrogated, by statute. 

By devisej(b) remainders may be created in some 
measure contrary to the rules above laid down. 
Such remainders are termed executory devises. 

An executory devise iQ such a disposition of lands 
by will, that thereby no estate vests at the devisor's 
death, but only on some future contingency. It 
differs from a remainder in two points. 

1. It needs no particular estate to support it. 
Thus, if one devise land to a feme-sole and her 
heirs upon her day of marriage ; it is a good free- 
hold to commence ** in future," and, till the marriage 
take place, the estate descends to the devisor's 
heirs. 



(a) See Surrender of EstaU, (b) See Devise. 
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S. A fee, or other estate, may be limited after a 
lse.(a) Thus, if one devises land to A and bis 
lieirs, but, if he die before twenty-one, then to B and 
liis heirs ; this remainder, though it nould be void 
^n a deed, is good as an executory devise. Within 
'what limits, however, such a devise must be 
made, so as to b^oxA a perpetuity y has been already 
«tated.(i) 

IL The other species oi expectancy is a reversion. 
A reversion is either the residue of an estate left 
in a grantor^ to commence in possession after the 
termination of some particular estate, vi^hich he has 
conveyed ; or the residue of an estate which descends 
to heirSj subject to some particular devise, br some 
temporary interest created by act of law. Thus, if 
the owner in fee grant an estate for life, the rever- 
sion of the fee is, without any special reservation, 
vested in him by act of law. So, if an owner in fee 
devise an estate to one for life, or if the owner's 
widow is endowed out of his land, his heirs are own- 
ers of the reversion. 

A usual incident to reversions is rent : that is, the 
particnlar tenant holds, under a condition and pro- 
mise of paying rent to the reversioner. The rever- 
sion and rent, however, may be separated ;-^either 
may be granted away without the other, by special 
words. By a general grant of the reversion, the' 
rent will pass as incident ; but not the converse. 
And, if a part of the reversion be conveyed, or taken 
on execution, a part of the rent will accompany it. 
The tenant may safely pay rent to the former own- 
till he is notified of the transfer. 



(a) 8ee p. 214. (b) See Perpetuity. 
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Although there is a substantial distinction be- 
tween remainders and reversions, which the law, 
in general, is careful to uphold; yet, when a 
devisor, after several intermediate estates, limits 
the ultimate remainder to his own right heirs, the 
remainder is void, and the reyeraion . descends as it 
would have done without such limitation. Thus, 
if one devise land to A for life, remainder to B for 
life, remainder to his own heirs at law ; the latter 
are reversioners by descent, and not remainder-men 
by devise. 

In connection with remainders and reversions, it 
may be remarked, that whenever a greater estate 
and a less coincide and meet in one and the same 
person, without any intermediate estate, the less is 
immediately annihilated, or in legal phrase, merged, 
that is, sunk or drowned, in the greater. Thus, if 
there be tenant for years or for life, and the rever- 
sion in fee-simple descends to or is purchased by 
him ; the term for years or life-estate is merged in 
the inheritance, and shall never exist any more. But 
to have this effect, the two estates must come to one 
and the same person, in one and the same right. 
Therefore, if tenant for years dies, and makes the 
reversioner his executor, whereby the term vests in 
the latter ; the term shall not merge, for he hath the 
fee in his own right, and the term in right of the 
testator, subject to his debts and legacies. A trust 
or equitable estate will merge in the legal estate, if 
they become united in the same individval. Thus 
where a mortgagee, having the legal estate, takes a 
release from the mortgagor, who has only an equi- 
table one, the latter merges in the former, and the 
ownership becomes absolute in one person. 
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Reversioners and remainder-men may maintain 
an action for any wrongful act which does perma- 
nent injury to their property, — as, for instance, the 
<rQtting down of trees. And the tenant in posses- 
sion may at the same time have another action for 
the immediate injury. 

In New-York a process is provided, by which 
reversioners and remainder-men may call annually 
for the production of the tenants for life, upon 
whose estates their expectancies depend, and 
whose residence is unknown or concealed. A 
tenant for life is presumed to be dead after an 
absence of seven years. 



CHAPTER VII. 



USES AND TRUSTS. 



A USB is where the legal estate in lands is nomi- 
nally in one person, but another is beneficially inte- 
rested and to receive the profits. At common law, 
the latter, in such case, had no estate of any kind 
which the law would recognise ; but the whole 
was in the former, who might fulfil the trust, or not, 
at pleasure. Afterwards, Chancery assumed ju- 
risdiction of the subject, and compelled an execu- 
tion of the trust. And, by a statute of Henry VIII., 
called the Statute of Uses, and adopted through 
the United States, the parly beneficially interested, 
or cestui que use, is constituted the legal owner; so 
that the trustee cannot in any way control his rights, 
nor is the estate subject to any claims against the 
trustee, — as for instance, dower or forfeiture, — but 
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is subject to all claims against the cestui as if he 
were the sole owner. 

Although the statute thus executes the estate in 
the cestuij so that he has the same interest as if 
there were no trustee ; yet the original and peca- 
liur qualities of uses, which distinguish them from 
.legal estates, still remain. They cannot indeed be 
created or conveyed without formal words of limi- 
tation f-^aSy for instance, the word " heirs" in grant- 
ing a fee : but they ma^ be conveyed, after a limi- 
tation in fee ;(a) or in futuroj without any prior 
estate ; or with a power of revocation, reserved to 
the grantor or a stranger, to recall and change the 
uses. Thus a conveyance to A, for the use of B 
and C after they are married ; or to the use of B 
and his heirs till C shall pay a sum of money, 
and then to the use of C and his heirs, — is good. 
So if a man make a conveyance, to the use of his 
intended wife and her eldest son for their lives ; 
upon the marriage, the wife takes the whole use, 
and, upon the birth of a son, it is executed jointly 
in them both. This is called a shifting v^e. And 
whenever the use limited by the deed expires, or 
cannot vest, it returns back to the grantor after 
such expiration or during such impossibility, and is 
called a resulting use. Thus, if a man conveys to 
the use of his intended wife for life, with remainder 
to the use of her first-born son in tail ; — here, till 
he marries, the use results hack to himself; after 
marriage, it is executed in the wife for life ; add, if 
she dies without issue, the whole results back to 

him in fee. 

* ■ — 

(a) See p. 214. 
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Under certain circnmstances, the Statute of Uses^ 
does not apply, and a use is as at common law. 
This is nsaailj called a trust. A trust-estate^ is a 
right in Equity to take the rents and profits of lands^ 
of which the legal estate is vested in some other per- 
son. This happens, — 1. When a use is limited on 
a use^ the technical words of the statute being held 
in such case inapplicable. Thus, a conveyance ta 
A for the use of B for the use of C gives C only a 
trust. 2. Where the trustee is required to do what 
he cannot do, without a legal ownership and pos- 
session, — as, for instance, to pay over the profits. 
3. Where the trustee's estate is less than freehold ; 
because he cannot then be considered as seised^ in 
the words of the statute, — as, for instance, where 
an estate is conveyed to A. for fifty years, for the 
use of B for life. 

Courts of Equity consider a trust-estate as equiv- 
alent to the legal ownership, governed by the same 
rules of property, and liable to every charge in 
Equity, which the other is subject to in law. The 
trustee is regarded as merely the instrument of con- 
veyance, and can in no shape affect the estate, un- 
less by alienation for valuable consideration to a 
purchaser without notice of the trust ; which, as the 
(xstui is generally in possession of the land, is a 
thing that can rarely happen. The trust will de- 
scend » may be conveyed, or incumbered, is liable to 
curtesy, though not to dower, {a) and chargeable 
upon the heir of the trustee. In Massachusetts, 
Pennsylvania, and Ohio, a trust cannot be taken on 
execution against the cestui. Otherwise in New- 



(a) In some of the States, a trust is subject to dower. 



tfl> 



S24 RieHTS OF THINGS REAL. * [b. Y. 

York, Maryland, Virginia, North Carolina, Geor- 
gia, Kentucky, and Indiana. 

No particular form of words is requisite to create 
a trust, if the intention be clear. But the declara- 
tion or creation of the trust must be proved by some 
writings signed by tbe disposing party ; or, if it 
be lost, by evidence of its contents. This rule does 
not in general apply to resulting trusts. In Equity, 
where an estate is purchased in the name of A, 
and the consideration actually paid at the time 
by B, there is a resulting trust in favor of B. The 
mere want of consideration will not make the gran- 
tee a trustee for the grantor. If a trustee purchase 
with trust-money i a trust results to the owner of the 
money. It is to be observed, however, that trusts 
are almost exclusively a subject of Chancery juris- 
dictionj(a) and cannot be enforced, to any consid- 
erable extent, in those States which have no court 
with full Chancery powers. It has been held, in 
Massachusetts, that even resulting trusts must be 
evidenced by writing. If an agent take a security 
to himself for a debt due his principal, sue it in his 
own name, and cause the execution to be levied on 
the debtor's lands, the principal acquires no trust 
interest in them, unless the agent declare in wri* 
ting that the judgment is his property. So, if. a 
grantee of land give to another person, who fur- 
nished the money, a bond, to convey the land to 
any one whom he should appoint ; this gives the 
latter no trust estate. But where the owner of land 
gave a bond to secure it to another, who entered 
accordingly and received the profits, it was held a 

good trust. 

? 

(a) See Chancery. 
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In coMMf 0fnm esMue&Et uw^ the Estate of iSktt^i^- 
tm eaAOor ccmtiiive beyond that of ^d titHstee. 
Tbaa^ if land ia conTeyed to otie pemotf g&nerdJ^, 
for the use of another and his heirs, the former 
takes only a life-estate, and the use also terminates 
with his death. But if the beneficial interest is a 
trust, the legal estate will be enlarged into a fee, to 
make it commensurate with the trust, and the trus- 
tee's heirs, or some other party, under the direction 
-of a Court of Chancery, will succeed to his office.. 

An executor, purchasing an estate of the deceased 
person, which is sold by order of court, becomes a 
trustee for the heirs or devisees, who may compel 
liim to convey to them, or account for the proceeds, 
if be have resold it. Such purchase is not noid, 
but only voidaJble by the cestuis. (a) 

Where the management of the estate is left to 
the trustee's discretion, gross negligence or fraud 
alone will make him liable for losses. It was for- 
merly held, that a trustee could not be compensated 
for his services. The rule seems to be still in force 
in Ohio and New- York. In Massachusetts, five 
percent, on the annual value of the property is al- 
lowed the trustee for his services. So he receives 
^^itipensation in Pennsylvania, Maryland, Virginia, 
Delaware, Mississippi and Kentucky. 

la New- York, uses and trusts have been to some 
extent abolished by statute. They are still retain- 
ed, for the purpose of selling lands for the benefit 
of creditors or legatees. And, in such case, the 
trustee has the whole estate, subject to the right of 
enforcing the trust in Chancery* The estate of a 

(a) See Void and Voidable, 
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* * * trustee ceases with the purposes of the trust ; and, 
on the death of a trustee, his heirs do not succeed 
to the office, but it vests in the Court of Chancery. 



CHAPTER VIII. 

JOINT TENANCY AND TENANCY IN COMMON. 

1. An estate in joint tenancy is where lands or 
tenements are'granted to two or more persons, to 
hold jointly. 

Joint tenants must have the same interest ; thus 
one cannot be tenant for life and the other for 
years. But, if land be granted to A and B for their 
lives, and to the heirs of A ; A and B are joint ten- 
ants of the freehold during their respective lives, 
and A has the remainder in fee. 

Joint tenants must also have the same title, — they 
must claim under one grant or one disseisin ; (a) 
and their estates must be vested at the same time. 

Joint tenants are said to be seised " per my et per 
tout/' by the half and by all ; that is, each of them 
has the entire possession, as well of every parcel as 
of the whole. Hence, if an estate be given to a 
man and his wife, they are not properly joint ten- 
ants ; for husband and wife, being considered one 
person in law, cannot take the estate by moieties, 
but both are seised of the entirety, and neither can 
dispose of any part without the other's assent. So, 
if an estate is conveyed to a man and wife, and an- 



(a) See Disseisin, 
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>ther person, they take together one moiety, and 
16 the other. But a marriage between two per- 
ions, after the conveyance, will not create this pe- 
culiar ownership. 

From these principles of a thorough and intimate 
anion of interest and possession, it results, that the 
rights, liabilities, and acts of one joint tenant are 
construed in law as those of all. But one cannot 
do any act which may tend to defeat or injure the 
other's estate. Thus an action lies for waste by 
one against another ; also, an action to recover any 
excess of profits received by one over his share. 

The distinguishing characteristic of this estate is, 
that, when one tenant dies, the other takes his 
share by survivorship^ (unless it has been previous- 
ly disposed of,) free of all charges and incum- 
brances, even that of dower. But one may con- 
vey his share, and the grantee becomes a tenant in 
common with the other. So one may make a lease 
even to commence after his death. And, in Chan- 
cery, a mere covenant to convey may be sometimes 
held a severance of the joint tenancy. 

In the United States, the title by joint tenancy is 
very much reduced in extent, and the incident of 
survivorship still more extensively destroyed. In 
many of the States, a joint tenancy cannot be crea- 
ted but by express words, which are very rarely 
Qsed; and, in many others, survivorship is abo- 
lished, except in the case of joint trustees and execu- 
tors. This alteration, however, does not affect con- 
veyances to husband and wife.(a) And joint mort- 
gagees hold as joint tenants ; because the surviving 
one could alone sue for the debt, and the collateral 

(a) OtherwiBe in Rhode IslaDd. R. I. L. 208—9. 
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9^9 ^terforeclomre, th^y beeoaiA tenanta itk oom^ 

mm. 

2. Tenants in common are those who hold to-^ 
y^h^ by '^nity of pos^^swrn, whether by the same 
tiXh or not. This estate may be eieated bjr d^ 
^feKit,(flr) deedf or wZ/. Tenanta ia commoq have 
^sti^ijkl and distinct freeholds* Each one is eoD- 
sidered to be ^^/y «^6d of his share ; and thera 
ia no 9uwcimrskip among them« All joist estates 
i^re, in most of the States, oopstrued to be tenan- 
cies ia <)oiiimoja, unless special words require other- 
wise. A conveyance of ^ a moiety of a piece of 
k^nd in quantity and quality/' creates a tenancy in 
common between the grantor and grantee. 

There are some principles alike applicable to 
both the kinds of estate above treated of. 

One joint tenant or tenant in common cannot 
convey a distinct portion of the estate, by mstes and 
hounds^ so as to prejudice the others, but only so as 
to preclude or estop his own title. And the levy of 
an execution would have the same effect, in this re- 
spect, as a conveyance. In either case, the other 
tenant may claim the same undivided interest in 
the wholcf which he had before the transfer. But 
if a division is afterwards made, and the portion 
transferred is. allotted to the one whose interest was 
disposed of, his grantee or creditor may claim it in 
his right or stead. 

Such tenants may compel each other by legal 
process to make partition of the estate, or may do 

(a) The technical name for heirs holding together* is '* parceners" or 
** coparcenen." 
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t Yolnntarily. A parol or verbal partition is, in 
oreneral, void, notwithstanding a subsequent several 
K:capancy ; but from such occupancy, long con- 
tiDuedi a legal partition has been sometimes pre- 
inmed. Aud m North Carolina and New-York^ 
the rule has been departed from. Lands lying in 
CfOlkimon are subject to partition, notwithstanding 
the proprietors are a body politic, and have fTom< 
tittle immemorial managed and divided the lands 
Btt public meetings. But this process lies, only 
#here tiie applicants have merely a share of the 
hamds; not where they claim the whole in common, 
b'ecaDsethen liiey may divide amicably. 

The possesnon of one joint tenant or tenant it) 
cbmmon is that of all ; and the taking of the whole 
pYofit^ by one does not amount to an ouster{a) or 
dispossession of the rest'; though any acts, indi- 
Cliting an intention to claitn the whole estate, wifl 
have that effect, and drive the others to their ftC- 
ddn at law. If one occupies a particular part of 
t!m premises by agreement, it is a trespass for the 
oHiiers to disturb him. One may, in general, coth- 
pel the others to pay their share of the eitpense of 
r^^irs upon the property. 

When an action i^ broiighthy joint tenaiits agtiifikit 
a tltrird person, tbey must all be parties to it. If by 
ttnants in common — for nhy fnjufjr to, or claim ari- 
sitig from, the eistate, M for instance trespass or 
rtnt, they mdst sue together ; but in real actions, 
to recover ttie estate itsetf, the actions are separate* 
In Vermont, Connecticut and Virginia, special sta- 
tntes have ehanged this rule. In Kentucky, one 
joint tenant or tenant in tommon may sue for thfe 

wliote. 

«,, --■-> — ■-.■■-.- ^ .. .... -.. ....... ..■■. ■■■ t.t. 

(a) See Ouster. 
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CHAPTER IX. 



TITLE TO REAL PROPERTY. 



A TITLE is the means^ whereby the owner of lands ^ 
has the just possession of them. 

The lowest and most imperfect degree of title, ^ 
consists in mere naked possessions without anjr^ 
shadow or pretence of right to hold the land ; 
where one man by force or surprise turns anothei 
out ; or where, after an owner's death and befo] 
entry of the heir, a person gets possession of thi 
land. Such an act of dispossession is called ii 
general a disseisin. The rightful owner may regain 
his estate by entry or action ; but, till he does, ac- 
tual possession is primd fade evidence of legs/ 
title in the occupant. 

The next step to a good and perfect title is thi 
right of possession. Thus, in case of an nnlawfal 
entry as above stated, the legal owner, though the 
actual possession be lost, has still left in him tht 
right of possession. This right may be either op- 
parent or a^^tual. Thus if a disseisor, or wrongful 
possessor, die, the land descends to his heir, and 
he has an apparent right ; while the disseisee, or 
rightful owner, has the a4:ttial right, which how* 
ever he cannot, in general, assert hy entry, after a 
certain time, but only hy an action at law. 

If the owner negtect to assert his title for a cer- 
tain time, the occupant gains the right of possession 
in addition to the possession itself; but what is called 
the right of property still remains to the former, 
and he may regain his estate by another form of 
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action. The several periods of limitation will be 
more partrcolarly considered hereafter.(a) 

The owner of a freehold estate is said to be seised , 
while the owner of an estate less than freehold has 
possession merely, and notTseisin. Seisin is of two 
kinds — in deed^ or a natural seisin, and in law or 
a civil seisin. The former is actual possession of 
a freehold ; the latter a legal right to such posses- 
sion. Formerly, seisin in deed could be acquired 
only by an actual occupation. In case of a pur- 
chase or conveyance, the ceremony of livery of 
seisin was required to vest a title, and, in case of 
descent, the heir was not seised in deed, until actual 
entry. But the prevailing doctrine is in this coun- 
try, that for most purposes an heir is actually seised 
without entry, and that a conveyance by deed, exe- 
cuted, acknowledged and recorded, or, in general, 
by a patent under the state seal, gives a seisin in 
deed. The recording of a deed is the legal equi- 
valent for livery of seisin. In Ohio, Massachusetts, 
Connecticut, and, it seems, Pennsylvania, it is said 
seisin means nothing more than ownership ; that 
there is no distinction between seisin in law and 
seisin in deed; and in Ohio,' that entry probably is 
Dot necessary to the title of an heir. But in Ken- 
tucky, a patent gives only a right of entry, not ac- 
tual seisin. 

Entry, to give seisin, may be made by the owner 
or by his agent. It must be made, not by consent, 
invitation or hospitality, of the occupant, but with 
the intent to gain seisin, and accompanied by some 
act or declaration showing such intent. If the en- 



(a) See Real Action. 
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try 18 such as viroold be a trespass in a mere straa-^ 
ger, it is effectual — otherwise not. If made by a& 
agent, it is the usual, and perhaps most prudent 
course, to give him a power of attorney under seal 
But a general agency is sufficient authority, and, if 
the principal bring a suit, founded on the entry, this 
ratification is sufficient, without previous authority. 

Where one enters on land, claiming no title, he 
gains no seisin beyond his actual possession. But, 
if there is a claim of title, entry on a part gives 
seisin of all to which the title extends. 

Entry upon land must ensue or correspond with 
the right of action to recover it. Hence, one entry 
is insufficient upon lands in different counties^ 
taken by several disseisors, or let by one disseisor 
to several tenants for life ; because in each of these 
oases there must be several actions. On the other 
hand, if the lands are in one county, let by one dis- 
seisor to several tenants for years, or taken by one 
disseisor at several times, one entry in name of the 
whole may suffice, because one action would lie. 

Where an heir is deterred by bodily fear from 
entering upon descended lands, it will be sufficient 
to go as near as he can, and claim them ; which act 
shall be repeated once in a year, called in the old 
law a year and a daj/j and is then called continual 
claim, and has the effect of actual entry. If the 
land is in possession of a tenant for years at the 
ancestor's death, the heir becomes seised in deed 
without entry or receipt of rent. If in possession 
of a tenant for life, the heir becomes seised of the 
rent by receipt of an instalment, but whether of the 
land also, has been doubted. In some cases, the 
entry of a party without title does not defeat tfae^ 
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eisin of the heir, bnt on the contrary gives him a 
eisin ia deed. This is where such entry is amir 
M^f and not adverse ; as where a mother or bro- 
ler enters. And even the death of the party so en- 
^ring will not prevent the entry of the heir. 

In connection with the subject of seisin, may be 
onsidered the nature and effects o^disseisinj which 
ideed is nothing else but seisin hy wrong. Dis- 
eisin is defined as a wrongful putting out of him 
liat is seised of the freehold ; or where a man en- 
sreth into lands, &c., where his entry is not con- 
*eable, (by leave or permission,) and onsteth him 
rhich hath the freehold. Every entry is not a dis- 
eisiu, but only such as is under claim and color of 
itle. Any other entry is a mere trespass. A de- 
ective conveyance is admissible evidence that 
losaession is adverse ; but this is disproved by an 
iffer to purchase, or any recognition of the true 
itle. 

In Massachusetts, by statute, every person in 
loesession of land and claiming a freehold, or 
laiming less than a freehold, if he has tamed or 
leptthe owner out of possession, may be treated as 
. disseisor ; neither force nor fraud is necessary. 
lot it is held, in New- York, that a disseisin which 
nil cast a descent so as to toll an entry, must be a 
iisseisin in fact, expelling the true owner by force, 
r some equivalent act ; and in Pennsylvania, that 
dverse possession is not to be inferred, but pos- 
ession is presumed to be under the true owner. 

Actual knowledge by the owner of an adverse 
ccnpation is not necessary to constitute disseisin, 
t is enough that there are acts in their nature pub* 
c and notorious, such as fencing or building on 
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the land. So no acts of improvement are reqnisite, 
where there has been an entry under claim and 
color of title^ and where the land is such as not to 
admit of improvement. 

Mere enjoyment of an easement cannot make a 
disseisin of the land. 

It is generally held, that the law will require pe- 
culiarly strict proof to constitute a possession ad- 
verse, in u newly settled country ; as, for instance, 
that of the public lands in the western states. It is 
the settled rule, that the possession of such lands 
follows the title, until an adverse possession is 
clearly proved. 

There are some cases, where for the time no 
person is seised of land in fee. Thus, if land is 
conveyed to A for life, remainder to the heirs of B, 
who is living ; during B's life no one is seised in 
fee. The fee is in abeyance or suspension. Such 
abeyance^ however, is against the policy of the law, 
being attended by several inconveniences. Thus, 
if the occupant commit waste, therais no one who 
can bring an action of waste against him. Nor 
will a writ of right lie against a mere tenant for life. 
Moreover, abeyance is unpropitious to proper care 
of the property, and to productive labor and im- 
provement. 

In some cases, even the freehold may be in abey- 
ance, not even an estate for life being vested in any 
person ; but this the law rarely allows, for reasons 
similar to those already referred to. A familiar 
instance of an abeyance of the freehold, is where a 
parson or minister, seised of parsonage lands in 
jure parochuB dies ; in which case the freehold is 
in abeyance till his successor is appointed. The 
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parish in the mean time takes the profits. Rectors 
^nd parsons are deemed so far to have a fee-sim- 
ple, that they transmit the estate to their sncces- 
sors ; while, for the benefit of those successors, 
they are restricted in their use of the land within the 
powers of tenants for life. In South Carolina, by 
statnte, a parson may bequeath the crop standing 
on his glebe land. In Massachnsetts, as early as 
1654, provision was made for parsonages. By a 
Provincial statute, (28 Geo. 11. c 9,) a congrega- 
tional minister might convey with the assent of the 
parish, and an episcopal minister with the assent of 
the vestry. The same act made protestant minis- 
ters sole corporations. 



CHAPTER X. 



TITLE BY ACT OF LAW. 



1. Descent. This is the title, whereby a per- 
son, on the death of his ancestor, acquires the 
estate of the latter by right of representation, as 
heir. In the United States, the English law of 
descents, in its most essential features, has been 
almost universally rejected, and each State has es- 
tablished a law for itself, substantially conformable 
to that which regulates the distribution of personal 
•estate. For a general view of the rules on this 
subject, reference is made to the title of Distribu- 
tion. The executor or administrator has no con- 
trol of lands, unless they are required for payment 
of debts. 

By the English law, real estate descends only to 
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the heir of the person last 9ei$ed ; bo that,, if a fhdier 
dies, having a right to an estate^ but never Inyiog 
had actual or cantftruotive possessianj his son does 
not take It, — but the heir of the person who last 
had possession. But this rule does aot prevail ii^ 
the United States. £very thing descends to the 
heir, to which the ancestor had a title of inherit^ 
ance, without regard to occupancy* 

Descended lands are in general liable fot th& 
ancestor's debts ; but not till the personal estate is 
exhausted. (a) In Massachusetts^ New-Hamp^ 
shire, Yermont, Maine, Pennsylvania, Mississippir 
South Carolina, Georgia, Ohio, they may be taken 
upon an execution against the executor, &c. In 
New-Jersey, Virginia, Tennessee, Delaware, North 
Carolina, Maryland, and Rhode Island, they are 
subject to a qualified liability. 

Posthumous chUdrehf or those born after the 
father's death, are, in general, entitled to an equal 
share with others. 

2. Escheat. When the owner of land dies, leav- 
ing no heirs, it reverts or escheats to the people, as 
forming part of the common stock to which the 
whole community is entitled. The same thihg 
happens, when the relations are aliens, and thelre- 
fore incapable of holding real estate. In such 
cases, the lands vest immediately in the State, and 
the attorney-general may sue for them. In the 
States of Illinois, Michigan, New-York, (in some 
cases,) New-Jersey, and in Delaware, Kentucky 
and Ohio, (if resident,) aliens inherit. 

8 Forfeiture. (b) In England, if a tenant for life 

(a) See Executors^ &c. Qj) See Forfeiture, 
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<)i^ jenn nndcirtAlM txM:«0i9^ a gr^Mtertfttote t/^n he 
JkWt hefyrfinU. hu ^stata Xo tbe iemaindei>man or re* 
ir^raion w. The rulet }um, not be^co generally adopted 
in this country. It does not apply to conveyances o>f 
mfi'ffrp^eal ei$taUs(, not bjn%§ay of use; nor where the 
tiewaiU conveys all hi^ mtereat^ though he cov$7iant 
ifmt he ha$ a j^-— 'for by tbeae |l man can pass only 
JuM actual intenreet ; whereas^ in the former case, his 
absolute conv^anca operates a disseisin of the re* 
Yersionec or remainder- maa. When a tenant for 
Uie forfeits his estate^ the roHiamder^maH may enter 
iaoifneduiktely^ ; hot need noty till tbe death of the for- 
mer: ihbX 19 J the statute af limitation will not run 
against him till that event takes place. 

4. Prescription and Custom. Title by prescript 
tioUf is where one claims real estate, npon the 
ground that he, and those under whom he holds, 
have immemorially used to enjoy it. All prescrip- 
tion must be either m a man and his ancestors^ or 
in a man and those whose estate he hath ; and if it 
be the former, the ancestor's possession must have 
been unthm sixty years. 

A prescription must always be laid in him that is 
tenant of the fee. The holder of any less estate 
cannot, of course, claim by immemorial occupancy, 
except as holding under the owner in fee. 

It is commonly held, that only incorporeal here- 
ditaments can be claimed by this title, — as a right 
of way or common ; but not lands and other c(?rp^- 
real substances, of which more certain evidence 
may be had. But the latter may be claimed, after 
long possession, upon the presumption of a grant, 
which in effect is equivalent to prescription. It will 
be seen hereafter, (see Limitation,) that by virtue 
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of express statutes in all the States, aninternipted 
possession of land for a certain period confers an 
absolute title thereto, by barring the entry or action 
of any adverse claimant. 

Nothing, which could not be the subject of a valid 
grant, can be prescribed for, — prescription being 
founded on the supposition of a lost grant. So 
nothing can be prescribed for, which must arise by^ 
matter of record or judgment of court- 
Under prescription in a ''que estate," or as be- 
longing to a particular estate, such things only can 
be claimed, as are incident, or appurtenant, to 
lands ; but if one prescribe in himself and his an- 
cestoTs, he may claim any thing of an incorporeal 
nature. 

In general, an adverse enjoyment for forty yeart 
will give a prescriptive right.(a) But such right 
cannot grow either out of an unknoum or BLpermis- 
sive enjoyment for any length of time ; because it 
is founded upon an implied admission of title by 
any opposing claimant, which cannot exist, where 
he is ignorant of the occupancy, or suffers it under 
himself 

Immemorial usage being the foundation of pre- 
scriptive right, the common law is not of course 
strictly adopted in this country. The length of 
time here held equivalent to it, is somewhat inde- 



(a) In Connecticut and Vermont, conformably to their statutes of limi* 
tations, the time is reduced to fifteen years ; in South Carolina, to five 
years. In New Jersey and Pennsylvania, the English law of prescrip- 
tion is held not to be in force ; though an enjoyment for twenty years in 
the former, and for sixty years in the latter state, raises the presumption, 
of a grant. Iif Massachusetts, twenty years' uninterrupted use gfves title 
to an easement. There and in Maine, such title may be prevented by a 
written and recorded notice from an adverse claimant 
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minate; but this is not practically of great con- 
luencCi because, as has been already remarked, 

adverse title may be gained, upon the presump- 
n of a grant, in twenty years. 
A prescription must hsL\e a continued andpeacea- 
i usage and enjoyment. But where a title has 
en once thus gained, it will not be lost by any 
nporary interruption. A prescription must be 
rtain ; not unreasonable, though it may be unu- 
\al or inconvenient, as, for instance, for a way 
rough a church; not for a wrong or nuisance, ^s 

lay logs in the highway ; nor against an act of 
\e legislature, unless merely declaratory of the 
>mmon law. The antiquity of a usage is regard- 
] as strong evidence of its reasonableness » 

There may be prescriptive obligation as well as 
ght. Thus, where lands are divided by a fence, 
le owner on one side may be prescriptively bound 
> repair it. 

The above remarks apply, in general, to cus^^ms 
9 well as prescriptive rights. Custom is a local, 
reseription a personal, usage. A usage for the 
ihabitants of a certain parish to water their cattle 
t a certain pool, is a custom ; a usage for the 
wners of a certain estate to have a right of way 
ver another estate, is a prescription. 

A custom to take any thing from another's land, 
—for instance, to take fish from his fishery, — is 
oid. A prescription *^ que estate" might be good 
or the same privilege. 

Different persons may have the same right by 
lififerent titles ; as, for instance, a right of way ; 
me by grant, a second by prescription, and a third 
)y custom. But one custom cannot be contradic- 
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tory to another. Thus, if there be a caeton that 
one shall hare windows looking upon another's 
ground, the latter cannot claim another enstom to 
stop them, but should dispute the existence of the 
former. 



CHAPTER XL 



T1TL£ BT DEED. 



The most usual title to real estate is by alienor 
tiauy conveyafice, or, as it is commonly termed, puT" 
chase ; though the latter word technically includes 
all titles but that by descent. 

A resolve of the Legislature ^ or the vote of a town 
or other civil corporation, though without any pnee 
or consideration, will be sufficient to transfer real 
estate. But the usual form of alienation is by deed. 
At common law; lands could not be conveyed with- 
out actual delivery, or livery of seisin ; but, in this 
country, a deed regularly executed, acknowledged, 
and recorded, will, in general, pass a title, though 
the possession remain unchanged. 

I. Nature of Deeds. — A deed is a writing(a) 
upon paper or parchment, sealed and delivered by 
the parties. If there are more parties than one to 
be bound, — that is, if there are mutual grants or 
obligations, — each party has a copy, and the deed 
is called an indenture; if only one party, it is a 
deed-poll, and is received only by the grantee or 

(a) It baa been held thtXpriiUing is equivalent to writing. 
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porchaser. The common law, by a sealf iDtended 
an impression upon wax or wafer, or some other 
^tenacions sobstance. In the sonthera and western 
States, however, the courts allow a flourish at the 
end of the name, or a circle of ink, or scroll, as a 
substitute. A piece of paper annexed to an in- 
strument by a wafer is a seal. In New- York, a 
private seal must be upon wax or a wafer, but in 
that state, and in Vermont, Maine and New-Hamp- 
shire, a public seal may be impressed directly upon 
the paper. If an instrument with but one seal be 
signed by several, it will be considered the seal of 
each ; and, if actually sealed, though it conclude 
''given under our hands," without adding ''and 
seals," the omission will not be material. 

II. Delivery of Deeds. — Delivery is essential to 
the validity of a deed. The deed may be delivered 
^ the grantee himself, or to any other person 
authorized to receive it. It may be delivered 
iaa stranger, aff "an escrow," to be kept by him 
till certain coDditions are performed, and then given 
up to the grantee, before which time, no estate 
passes. But, in some instances, the instrument 
takes effect from the first and hot the second de- 
livery* Thus, where the grantor is at the former 
time a feme-sole, and marries before the latter : — 
because the conveyance would be otherwise wholly 
invalid. But, if the instrument be delivered as a 
deedf though to a stranger and on condition ; it is 
not an escrow, but the third person holds it in trust 
for the grantee immediately. After delivery, the 
-estate vests in the purchaser, though the grantor 
keep the deed, or fraudulently obtain and destroy 

it. The deed of a corporation is valid without de- 

16 
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livery. No particular form is necessary for the 
delivery of a deed. Any act is sufficient^ which in- 
dicates an intention to put it in possession <^ the 
grantee. And the delivery may sometimes be tn- 
ferred from the signing. 

III. Acknowledgment and Registry of Deeds. — 
A deed must be recorded in a public registry, after 
acknowledgment or proof before some court or 
magistrate. If not recorded, it is good only 
against the grantor ^ and his heirs, and void against 
subsequent attMhing creditors of the grantor^ or 
' purchasersjh^wmgno notice of the first conveyance. 
But such notice may be constructive as well as ac- 
tual ; — as if the first purchaser be in the open and 
exclusive possession of the land, so as clearly to 
negative all other ownership. A purchaser, with- 
out notice of the former title, may ma:ke a Valid 
conveyance to one who has notice of it. In some 
of the States, a fixed time is allowed for the par- 
chaser to record his deed ; and, if done within that 
time, no other title can interfere with it. Where 
no time is fixed, if the first purchaser delay unrea- 
sonably to put his deed on record, a second pur- 
chaser may hold the land, though he knew of the 
former conveyance ; and an ignorant second pur- 
chaser, who first records his deed, or an attaching 
creditor, shall hold the land, though the first be 
guilty of no delay in recording. Nor will the 
mere knowledge, that the first deed was about 
to be made, make any difierence. Where a mort- 
gage is made by an absolute deed and a bond 
back,(a) the bond must be recorded ; or else the 



(a) See Drfwionce, 
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jftuafee mity cMirey to an ignorant pnrchaBor an 
ibBudiite title. 

Neither acknowiedgement nor registration so an- 
Jienticates a deed, as to dispense with proof of its 
iacecution, when offered in evidence. But if a c^;^ 
s admitted, the original being lost, the registration 
8 proof enough of the execntion. 

IV. Component Parts of Deeds. — The essential 
larts of a conveyance are very brief and simple,-r- 
^onsisting of the names of the parties^ the price or 
wmderationf the description of the landf and the 
quantity of interest conveyed. Usage, however, has 
Mablished certain additional forms, which, though 
lot necessary to pass a title, are somewhat impor- 
ant for its perfect distinctness and security. 

1. Parties.— It is not necessary, though an inva- 
iable practice, to mention either the Christian name 
If surname of a party, provided he be sufficiently 
lesignated in some other way — as, for instance, 
'the wife of A," or '' eldest son of B." Bo a con- 
reyance to ** the heirs at law'' of a deceased person 
8 good, as the individuals who are to take may be 
iscertained by extrinsic evidence; but a convey- 
mlce, to ** the heirs" of a person who is living at the 
ime, is void for uncertainty. 

A deed cannot bind a party who seals it, unless 
t contain words expressive of an intention to 
)e hound. Where the estate belongs to aftme-co- 
oerty and the husband makes a formal deed, and 
ihe merely at the close relinquishes all her right 
ind signs it, her estate will not pass. But it is 
)therwise, when one of two joint tenants, or a re- 
nainder-man, joins thus in a deed. 

If an attorney have authority to convey lands, he 
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must do it, not in his own name, but in the name of 
his principal — unless he act in behalf of the public, 
in which case he may sign as agent. A power cf 
attorney to execute a deed must itself be under 
seal. 

2. A consideration^ though usual, and usually 
expressed, is not necessary, except in convey- 
ances to use,(a) or to give validity to the deed 
against the claims of bona fide creditors or wbu- 
quent purchasers. If paid to a third person by the 
consent of the grantor, the effect ifit the same as if 
paid to himself. 

8. The description must be certain enough to de- 
signate the property intended to be conveyed. But, 
though the estate will not agree with some of the 
particulars, yet, if it conform to others, the con- 
veyance is valid. For instance, if one convey ''a 
farm called A, in the occupation of B," when in 
truth it is occupied by C, — this mistake will not 
avoid the deed. As to boundaries; — general courses 
and distances, and even a designation of the proper- 
tiff — as, fbr instance, ^* the mansion-house and land 
thereto belonging,'' — are controlled by knoum and 
fixed monuments, if such are referred to, and there 
is a variance between the two : unless the intention 
of the parties appear to be clearly otherwise. The 
least certain and material, must yield to the most 
certain and material, parts of the description ; 
though the whole will be effectuated, if possible. 

The mention of a certain number of acres does 
not amount to a covenant or warramty, that there 
is that quantity ; especially if " more or less" be ad- 

(a) See Use, 
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3ed, or the deed contain specific boundaries. But, if 

the land be described as bounded an a way or street, 

this will make an implied covenant, that there is 

such an one, and the grantor will have no right to 

obstruct it. And where the quantity of land unrea- 

BODably varies from the deed, Chancery will afibrd 

relief. The deed may refer, for a description of 

the land, either to a plan, or another deed, or to the 

actual condition of the property. If reference be 

made to a monument, not existing at the time^ but 

afterwards erected for the purpose by the parties, 

it will control the description, though varying from 

the lines. 

Privileges naturally or necessarily appendant to 
lands, — as a natural water-course, or a light in a 
bouse, when the windows open upon other land of 
the grantor, — will pass under the clause of '' appur- 
tenances." A right of way, acquired by express 
reservation, will pass without this clause. In gen-* 
eral, land cannot pass, but only some incorporeal 
right, as appurtenant to land. Where a wharf 
and dock, however, are conveyed " with the. appur- 
tenances," the flats in front of the wharf vfiW pass — 
from necessity. So a fence standing upon the land. 
And the conveyance of a house, '^ with the appur- 
tenances," will pass the garden, cur^i/^^^, and close 
adjoining the house and on which it is built ; but 
not other land, though usually occupied with the 
house. Under the term '< messuage" these will 
pass, without the addition of << appurtenances." 
The grant of a mill has been held to include the 
head of water necessary and previously used for 
carrying it on. So the term saw-mill passes the imU- 
chain, d0gs, and bars connected with it ; and the 
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grant of a factory gives a right to the machinery. 
Manure has been held to pass with the land on 
which it lies.(a) 

If there be a clear and express grant of an estate^ 
any subsequent exception or reservation from it, 
in the deed, is void. But if the grant is in general 
termsi or in any way ambiguous and open to ex- 
planation, the exception shall take effect. 

4. A conveyance usually contains several cave- 
nante — viz. that the grantor is lawfully seieed and 
bae goad right to contey, that there are no ifkcunir 
hrances, that tiie purchaser shall quietly en^oy^ and 
that the grantor will warrant against aU lawful 
claim8«(i) From the last of these, such a convey- 
ance derives the name of a warranty deed. In a 
fuit'claim deed they are not inserted, — the grantor 
eovenanting only against those who claim under 
himself, and not against adverse and paramount 
titles. Of the latter class, are all deeds given by 
public officers, such as administrators, sheriffii, &<:. ; 
who covenant only for the regularity of their own 
proceedings, (c) 

The effect of the covenants in a deed, is to give 
to the grantee a claim for damages, if at any time 
disturbed by an adverse claimant. The amount to 



(a) In a devise, land may ptas under the word aippurienanceSf if sadi 
appear to be the testator's intention, as gathered from his own praetiee of 
IMUif the property. 

(b) In Pennsylvania, the words " grant, bargain, and sell*" make oa 
implied warranty against the grantor's own acts, which may be coo- 
tiolied however by express covenants. So, in M i^sissippi, niiaqis, bA' 
M»* Arkansas, Delaware, Missouri, Obio» Maine, Kiotucky, piwitor 
words create an implied warrant/. 

(d) See b. 4, ch. 6, s. 2. 
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€ recovered depends upon the particular covenant 
Fhich is broken. In case of an incumbrance, the 
lamages will be the snm paid for removing it, and^ 
f not removed, only nominal damages ; — if a icar- 
^emty, in several of the States, (though this is not 
lie general rule), the value of the land at the time of 
miction or dispossession ; — and, on the other cove* 
^umte and usually on the warranty, the consideration 
Toidf with interest. Any expenses of defending a 
mitf brought by the adverse claimant, may also be 
recovered as damages, — but not fees of counsel, 
where the land was given up without suit. 

If the grantee have conveyed the land to another 
person, the latter may recover upon some of the 
covenants as fully as the former might have done ; 
tjbey being said to run with the land. But the 
Qovenants of seisin, and of a right to convey, are 
personal to the first grantee ; because, if broken at 
ftll^ it is at the time of the coru^eyance, and they have 
become choses in action, which cannot be as* 
signed.(a) An assignee in law may sue upon a 
covenant, as well as one who claims by conveyance 
ftom the first purchaser ; as, for instance, one who 
purchases the land at a sale onr execution. 

The grantee may recover damages upon the cove«- 
nants, though he voluntarily surrender the land to 
the adverse claimant, without a suit ;-^provided the 
adverse title is good — not otherwise. And the bur«- 
den of proof is on the grantee, to show that the ad- 
verse title is good ; unless a judgment have been 
recovered against him, and he gave notice to the 
iprantor of the suit, so that he might defend iu(i) 



(a) 8ee Cftotef , 4^ (b) See JudgmesL 



S48 RIGHTS OF THINGS REAL. [b. T*^ 

The grantee cannot, to increase the damages, 
give evidence that the grantor knew of the defect in 
his title ; — because this is ground for a distinct ac- 
tion. 

5. The conclusion of the deed consists of the date^ 
and attestation. If not dated, it takes effect from 
the delivery. In Massachusetts, witnesses, though 
usual, are not necessary ; but in New-Hampshire, 
Connecticut, Vermont, Rhode Island, Georgia, 
South Carolina, Ohio, Illinois, Michigan, Arkan- 
sas, Tennessee, usage or the^ statute law requires 
two witnesses. In New- York, one is necessary to- 
give validity to the deed against a subsequent purcha- 
ser. In some States, certain kinds of deeds are 
required to be attested, and others are not. 
' The foregoing^ enumeration of the component 
parts of a deed, is for the most part particularly* 
applicable to original conveyances of the fee simple. 
Besides these, however, there is a variety of other 
deeds, which are of frequent use in this country, 
and require a short notice. 

' V. The several Kinds of Deeds. — 1. Absolute can-- 
veyances, either of warranty or quit-claim , have been 
already sufficiently described. ^^Give, grant, sell 
and convey," are the usual words of the former, — 
'' release, remise and quit-claim," of the latter. 

2. Lease. — A Lease is a conveyance of lands 
or tenements, (usually in consideration of a stated 
rent,) for life, for years, or at will ; but always for a 
less time than the owner has in the premises. 
Leases, as they contain mutual obligations, are in 
the form of indentures, and signed alike by both 
parties. 

Rent must be reserved or made payable to the- 
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reverrianer or lessor ^ or bis representatives ; not to 
a third person.(a) Thns, if A leases land to B, the 
rent cannot be reserved to C. But, if the lease be 
made by a tenant for life, the rent may be reserved 
to the remainder-many he hemgaprivy in estate , or 
having an identity of interest, with the former. 
Rent is often reserved in a certain portion of the 
produce. But the whole property in such produce 
remains in the lessee, till it is divided and the les- 
sor's share delivered to him. And a creditor of the 
former may legally seize the whole. So, upon his 
death, it passes to his administrator. 

If the lessor, being the owner in fee, die before 
the rent falls due^ it passes to his heirs, as incident 
to the reversion, and they alone can sue for it ; but, 
if he die after it falls due, it is personal estate, and 
goes to the executor or administrator, to be collect- 
ed and disposed of like other chattels. 

If the tenant is evicted or turned out from the land 
by a paramount title or by the lessor, before the rent 
is due ; he will be discharged from the whole of it* 
If a house leased be burned down, and the lease 
contain an express covenant ; the rent shall be paid 
during the whole term.(i) Where the tenant is 
evicted from part of the land, the rent will be pro- 
portionably reduced ; if by the lessor, wholly extin- 
guished. So when he purchases a part of the land ; 



(a) For the readon of this rule, see b. 6, ch. 4. 

(h) It is an important and comprehensive principle, that, when one 
ilitkefl an express cmUract, he shall be held to fulfil it, though by inevitable 
accident he has been deprived of the benefits £Dr which it was incurred. 
But no mere legal liability will be incurred by such an event Thus a 
lessee , after his house has been burned, is liable for rent upon his covenant^ 
but is not punishable for tooste. 
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— unless the rent is payable in som^ indivisible 
thing, instead of money , — :as a horse or a hawk, — 
in which case the whole will be eztingoished. 

From the above principles it results, that where 
rent is made payable at a certain time, no part of it 
becomes due till that time arrive. It is an entire 
debt, which cannot be apportioned. For the same 
reason, rent differs from a debt ** debitum in pr»- 
senti, soivendum in futuro,'' — due now, payable 
hereafter ; as, for instance, a note payable on time. 
The liability is a contingent one. WJhere do tiflMf 
is fixed, rent is due according to the usage of tlie 
country or place. If there is no usage, it \b due at 
the end of a ifear. In the city of New- York, rent 
is made payable^ by statute, quarterly. 

A lease usually contains a conditipn, that if the 
rent shall not be paid when it falls doe, the lessor 
may re-enter upon the land, and ** hold till be is 
paid," or << avoid the lease." If the former expres- 
sion is used, the tenant may have his land again on 
payment of the rent ; if the latter, the entry termi- 
nates his estate. Such entry cannot in general be 
made, till after demand of payment^ on the landrand 
before sunset of the day when it falls due, that the 
money may be counted. The demand must be at 
the most public and notorious place ; — thus, the front 
door of a house, or, if there is no house, at the gate 
of the land. In Georgia, it is expressly provided, 
that, upon non-payment of rent, the landlord may 
re-enter. In Vermont, he may recover the land in 
an action of ejectment, without either demand or 
entry. The tenant may stop the proceedings, by 
paying the rent into court at any time before judg- 
ment. A similar law has just been passed in 
Massachusetts. 
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A lessee for years may either asmgn to aootfaer his 
whole interest, or underlet for a shorter term than 
his own. An assignee will be liable for the rent to 
tlie lessor ; but an underlessee, only to the first ten- 
aotf of whom he hires. In case of assignment, 
without the lessor's consent, the original lessee still 
remains liable for the rent, upon his covenant* But 
an assignee, who again assigns, is no longer liable. 
Tlie usual covenant in leases, against assigning or 
MmderleUingt has merely the effect of subjecting the 
MBant to aa action for damages, if he violate the 
eofeoant. But a condition against it would en- 
able the lessor to re-enter and avoid the lease. 

An assignee is bound by some of the covenants in 
H lease, but not by others. He is bound by all 
€#¥eiiants which run toilJi the land — as, for instance^ 
t0 pay rent, repair, or reside upon the premises ; 
but not by collateral or incidental stipulations per- 
taining to the estate, as to build a wall, unless as- 
signs are named in the lease ; nor, in any case, to 
do an act which does not pertain to the estate, — as, 
for instance, to build a wall on other land, though 
mmgns are mentioned. 

A lessee cannot defend against an action for 
i%Bt by denying the tide oi\\\Q\esBOT. He is estopped 
by the act of hiring, and his occupation of the pre- 
mises. He may, however, deny the particular title 
which is claimed ; as, for instance, if the claimant 
sues as heir to the lessor, it may be shown, that un- 
der the circumstances, the executor should have 
brought the action. If a tenant at will or suffer- 
ance expressly renounce the title of his landlord, the 
latter cannot recover rent for his subsequent occu- 
pancy. The principle of estoppel does not apply. 
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if the tenant has in any way ceased to stand in that 
relation, as where the lease is ended, or the land- 
lord transfers the reversion, or the tenant has re- 
stored possession, or where he disclaims the land- 
lord's title and holds over, or a judgment in eject- 
ment has been rendered against him, or he has 
been evicted by an adverse claimant. 

Whether an agreement shall be constraed as 
a present lease^ or only a prevision for a future one^ 
depends rather on the apparent intention of the 
parties, than on the particular words used. Words 
of present demise^ however, generally import an im- 
mediate lease. 

Where a lease is made ''for seven, fourteen, or 
twenty-one years," it is not void for uncertainty ; 
but, if continued by the lessee over one period, ex- 
tends to the others. And, it seems, he alone has 
the liberty of determining its extent. 

The words " grant and demise," or " hold and 
occupy during the term," make an implied covenant 
of quiet enjoyment, on the part of the lessor, for 
breach of which damages may be recovered. Other- 
wise, when there is an express covenant against 
eviction '' by the lessor or any claiming under him," 
— this expression limiting and controlling the im- 
plied covenant. 

A landlord is not bound, it seems^ to make any 
repairs, unless expressly agreed for ; and no evi- 
dence will be received o{ a verbal contract to make 
them. 

The statute law, in some States, requires regis- 
tration of long leases, to make them valid against 
subsequent purchasers or lessees, or against ere- 
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ditor8.(a) In Massachusetts, Maine, New-Hamp- 
shire, Michigan and Maryland, the term is seven 
years ; in New- York, three ; in Connecticut, one ; 
in Kentucky and Virginia, fiver 

8. Confirmation. 

A confirmation is a conveyance, whereby a void-- 
able estate is made sure and unavoidable, or a par- 
ticular estate increased. The words used are, 
*' give, grant, ratify, approve, and confirm." If ten- 
ant for life lease for forty years, and die during the 
term, the reversioner has a right to avoid the lease ; 
but, if he have confirmed the estate of the lessee for 
years, before the death of the tenant for life, the 
title for years is thereby made good« So, if there 
be tenant for life, remainder in fee ; a deed of con- 
firmation to the former, from the remainder-man, 
will give him the fee. 

Where one has conveyed land to which he had 
no title, a subsequent deed of release to him from 
Che true owner will operate as a confirmation, for 
the benefit of the former purchaser. 

4. Partition. Partition is the mutual convey- 
ance, which takes place between joint tenants ^ &c., 
for the division of their estate ; and has been 
already sufficiently noticed.(6) 

5. Surrender. 

A surrender is the yielding up of a particular es- 
tate, to the immediate reversioner or remainder- 
man ; whereby it becomes merged and extinguished 
in the larger estate. (f) The words used are ^^ sur- 
render, grant, and yield up." But a surrender may 

(ja) See sapra, III. (h) Ch. 8. (c) Ch. 6. 
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be implied, as well as express. Th«s, tks taking 
of a new lease is a surrender of kn old 000, th^ngh 
the first is for life, and the last for years, and imi'* 
ditional, or to commefice 'Mn fiitaro.^ Bat tbe 
mere cancelling of the old one, or a new oq& for 
any cause invalid, will not ba?e this effect. 

6, Defeasance. 

A defeasance is a collateral deed, made at the 
same time with a conveyance, and eontaioing cer- 
tain conditions, upon the performance of whick the 
estate then created may be defeated. This kind 
of deed has been sufficiently noticed imder the 
head of mortgage.{a) 

7. Covenant to stand seised. 

A covenant to stand seised to uses, is where eae, 
seised of lands, covenants, in consideration of Hood 
or marriage, that he will stand seised thereof to the 
Qse of his wife,(6) child, or other relative. Soch a 
transfer, as has been already seen,(c) will be imme- 
diately executed hy the Statute of Uses, and have all 
the effect of a direct conveyance. And, if one con* 
vey to his son in fee, to hold after the grantor^s 
death, covenanting that he shall then have the 
land ; though this is void as a grant, being to com- 
mence infuturo, it will be good as a covenant to 
stand seised to his own use for life, and to that of 
the son after his death. 

The abovementioned forms of conveyance are, in 
legal practice, strictly observed, and appropriated 



(a) Ch. 6. 

(h) In this mode a man may convey to his wife, contraiy to the gene- 
ral rule. Seeb. 3,ch.l. 
(c) CL 7. 



aeh to its own specific object. But still, when a 
leed is intended as one form of conveyance, and 
anmot so operate for want of the proper phraseolo- 
ry ; — it will, if possible, be construed as another, 
ather than held wholly void. 

VI. Void and Voidable Deeds. — ^1. From the na- 
ture of the thing conveyed. Reversions and vested 
remainders may be granted ; but contingencies and 
ner0 possibilities, though they may be devised, inhe- 
rited or released to a party interested in the estate, 
cannot be conveyed, unless coupled with some pre- 
sent interest. 

By the English law, every grant of land is void, 
ify at the time, the (and is in the actual possession 
of another person, claiming a title adverse to the 
grantor, or if a suit is pending in relation to it. 
Soch a transaction is even a criminal offence, being 
regarded as an encouragement of litigation, and 
called, in the first case, maintenance, and in the lat- 
ter, champerty. This principle has been adopted 
in most of the States. As the conveyance in such 
case is a mere nullity, the title continues in the 
grantor, so that he may enforce it by suit ; and the 
Toid deed cannot be set up by the adverse occupant 
as a defence. But, as between the parties to the 
deed, it operates as an estoppel, and bars the grantor 
whenever he acquires a title: A grant of lands hy 
the Commonwealth will pass its title, notwithstand- 
ing an adverse possession ; because the Common- 
wealth cannot be disseised^ In New- York, one 
disseized may mortgage his estate. In Connecticut, 
the buyer and seller forfeit each one-half the value 
of the land. In Pennsylvania, Vermont, Ohio, 
Arkansas, Illinois, Missouri, and (it seems,) New- 
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Hampshire^ the common law rule is Dot in force. 
In the Carolinas, to render a purchase valid, the 
seller must have had actual or legal possession for 
one yean 

2. For fraud or illegality. Deeds of land, like 
sales of chattels, if made unthotU connderaiion^ or 
with a mutual fraudulent intent^ are void, a^ to 
creditors or subsequent purchasers of the grantor. 
In England this is by virtue of a statute, which has 
been either adopted or copied in most of the States. 
The principles applicable to this subject have been 
already stated.(a) In conveyances of land, more 
than those of chattels, any secret trust is evidence 
of fraud ; and, on the other hand, since, deeds are 
required to be publicly recorded, the circumstance 
of the grantor's continuing in possession of the land 
does not materially affect the validity of the convey- 
ance. A deed is not invalid as to creditors, merely 
because no consideration is expressed. It will be 
presumed^ and the want of it must be proved. 

In New-York^ when a first grantee is guilty of no 
fraud, but merely takes without consideration, his 
estate will not be defeated by a subsequent con- 
veyance to one who knows of the former. A simi- 
lar rule prevails in some other States. 

The possession of the fraudulent purchaser is no 
disseisin of the grantor ; but he holds under the 
grantor^ and a second conveyance is valid to defeat 
his estate. If the first purchaser were a disseisor, 
holding adversely f the second deed would of course 
be void. (J) 



(a) See b. 4, ch. 8, s. 2. (&) Sapra, (1.) 
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In North Carolioa, Indiana, Ohio and Maine^a 
▼ery severe penalty is inflicted upon any party to a 
fraud alent conveyance. 

In general, "wben the consideration of an executory 
contract is illegal^ this is a good defence against an 
action brought upon it.(a) But, op the same prin- 
ciple, — "Potior est conditio defendentis," — a con- 
veyance of land, for such consideration, cannot be 
avoided by the grantor; because, in order to doit, 
he must be j?Za}7i<i/f instead of defendant^ 

8. For incapacity or want of consent. The 
same circumstances incapacitate a person for ma- 
king a deed, as for entering into any other contract. 
For instance, infancy ;(b) imbecility and undue in- 
Jluence ; and duress^ or compulsion. But no one 
can avoid a deed for these causes, except the 
grantor himself, by a re-entry upon the land within 
a certain time. And, before such re-entry, he can- 
not make another valid conveyance, — ^being dis- 
seised ;(c) nor, in case of imposition ^ can the grantor 
reclaim the estate from a third person, who has 
purchased it from the first grantee, ignorant of the 
unlawful transaction. 

The deed of a non compos person is voidable^ or, 
if under guardianship, absolutely void.(d) 

(a) See b. 4, ch. 7, (6.) 

(h) In Vennont, afeme'sole may convey lands at the age o( eighteen. 

(c) See Bupra, (1.) 

(d) The distinction between void and voidable consists in several par- 
ticnlars. A void deed is a nullity from the beginning, — but a voidable one 
18 good, tin the grantor does some act to avoid it ; and enables the grantee 
to pass a good title to another. A voidable deed may be made good by 
some act or instrnment of the grantor, (See Confirmation) ; but a void 
deed is no foundation for any such ratification. Acts which affect only 
j»rivaU rights are in genend voidable, — those which it^'ure the public in 
Uresis void. 

17 
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4. The re^licery and canedling of a deed^ 
before registrj, will not avoid it, as between the 
grantor and the creditors of the purchaser, who 
may attach it as his ; — ^bnt wilt enable the former 
to make a valid conveyance to another person, who 
is ignorant of the first, or who bargains for it with 
the former purchaser. 

The alteration of a deed, even in a material part, 
will not, like that of an executory contract, always 
render it void. An estate, once passed to the 
grantee, will not be by this means divested. But, 
if the deed contains covenants, the grantee can 
maintain no action upon them after such alteratioo. 
The distinction is made, that the alteration de- 
stroys the deed, so far as the grantee is concerned, 
but not the estate^ 

No man can make another bis grantee without 
his consent; but a deed, executed and registered 
without the grantee's knowledge, will pass the title, 
if afterwards accepted by him. 

5. A conveyance to an alien, or one not a native 
or naturalized citizen of the United States, is void- 
able, whenever the Commonwealth shall choose to 
claim the land. In Vermont^ Maine, Connecticut, 
New- York, New-Jersey, Pennsylvania, Maryland, 
Delaware, the Carolinas, Ohio, Missouri, Illinois, 
Tennessee, Arkansas, Michigan, Kentucky, aliens 
may take and hold lands. 
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CHAPTER XIL 



DEVISE. 



A DEVISE is a disposition of lands and tenements 
by will. The general principles relating to wills 
and testaments, in which a devise is of coarse in- 
cluded, have bieen already considered.(a) Those 
which apply peculiarly to a disposition by will of 
real estate, will here be briefly noticed. 

1. Who may devise ^ and to whom ; and the form 
of devises. Persons incompetent to contract or 
convey are also, in general, incompetent to devise. 
In Maryland, Illinois, Mississippi, and Ohio, a feme- 
sole may devise at the age of eighteen. In New- 
Hampshire, Connecticut, and Ohio, a wife may de- 
vise, but not, in New-Hampshire, to the prejudice 
of her husband. In Massachusetts, if of age, she 
may devise property held in her own right, and 
separate from her husband's, if he indorse upon the 
will his consent, and his interests are not preju^ 
diced. 

All natural persons, in being when a will is made, 
may be devisees, if capable of purchasing. So 
an infant, in ventre matrisj or unborn, (For de- 
vises to aliens^ see Alien.) By an ancient Eng- 
lish statute, corporations were disabled from taking 
by devise, in order to prevent the locking up of 
property in mortmain. But this act is not gene- 

(a) Sea WHL 
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rally in force in the United States. In New-York, 
Maryland, and Vermont, the principles of it have 
been to some extent adopted. The general rule 
seems to be, that the capacity of a corporation to 
take by devise depends upon the terms of its 
charter. 

A will, to pass real estate, must be written, and 
in general signed(a) or cLcknowledged by the testa- 
tor, in presence of witnesses, who shall subscribe 
their names as such. In Vermont, New-Hamp- 
shire, and, it seems, Indiana, a seal is required. 
In New-Jersey, Arkansas, and New-York, the tes- 
tator must declare it to be his will. In some of the 
States, three witnesses are required ; in others, 
only two ; and in three or four, none — provided 
certain other proof is furnished. (6) If the testa- 
tor^s name be written by himself in any part of the 
will, this is generally held to be a sufficient sign- 
ingy unless it appear that he intended, but for some 
cause failed, to sign at the end. (See note (a).) The 
testator need not actually see, if he has the power 
to see, the witnesses sign. But he must have know- 
ledge of the act. The witnesses need not attest 
in presence of each other, nor attest every page, 



(a) In New- York, Arkansast Ohio, and in Pennsylvania, (except m 
ca$e of extremity^) the signing must be at the end of the wilL 

(h) In Massachusetts, Vermont, Michigan, Maine, South Carolioai 
Maryland, New-Hampshire, Rhode Island, Alabama, New-Jersey, Ver- 
mont, Connecticut, three ; Ohio, Missouri, Illinois, Delaware, two. So 
in Kentucky and Virginia, unless the will is wholly written by the testtp 
tor. In Mississippi, three, with the same exception. In Pennsylraaift 
two witnesses must prove, not necessarily attut^ the execution. 
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nor know the contentSi nor see the signing, — if the 
testator acknowledge it. 

A devise to one who attests the will is generally 
void, unless there are the requisite number of other 
competent witnesses. But in general, the witness, 
if an heir, shall have what he would have inherited, 
to the amount of the devise. A creditor j whose 
debt is charged by the will upon the real estate, is 
still, in general, a competent witness, although tn- 
Urested to establish the instrument. If the wit- 
nesses to a will were competent at the time of attes- 
tation, so that they might then have been sworn to 
prove it, no subsequent incompetency will affect its 
validity,' — as, for instance, where they have been 
convicted of some infamous crime.(a) In such 
case it will be sufficient to prove their handwriting. 
In New- York, all the witnesses to a will must be 
examined ; but generally, in other States, unless 
under some extraordinary circumstances, the testi- 
mony of one is held sufficient for probate of the 
will. 

2. What may be devised. Any interests in land, 

which can be conveyed^ may also hedevised^ and also 
some, of a contingent character, which cannot be 
conveyed.(() One disseised cannot devise his right, 
except, by way of release, toihe, disseisor. 

By the English law, a devise can pass only such 
real estate as the testator is the owner of at the 
making of the will ;— even though he expressly dis- 
poses of '' all that he shall die seised of.^^ In this 



(a) See Infamy. (b) See ch. 11, 6. 
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respect, a devise is regarded rather as a conveyance 
than a testament. In Massachusetts, New-Hamp- 
ishire, Maine, Vermont, Connecticut, New- York, 
Pennsylvania, Ohio, Kentucky, Virginia, the above 
rule has been changed ; and, by a general disposi- 
tion, all the lands will pass, which the testator owns 
at his deathy more especially if an intention appear 
to that effect. 

A devise to the heir at law, if it give the same in- 
terest which he would otherwise inherit, even though 
charged wiih payment of debts, — is void, and the heir 
will take by descent. When there is a devise to one 
and his heirs ; — if the devisee die before the testa- 
tor, it is the general rule, that his lineal descendants 
shall take. If there are none, the devi&e is void.(a) 

8. Revocation of devises. The general principles 
relating to the revocation of wills have been already 
stated, (i^) A devise is revoked, by any conveyance 
of the lands devised, subsequent to the making of 
the will ; and will not be revived by a new purchase 
or acquisition of them, under another title. Even 
the fareclosure{c) of a mortgage has been held 
such a change ns will revoke a devise of it. But 
a conveyance obtained by fraud is no revocation. 
And, in New-York, an instrumient merely altering 
the estate is no revocation, except to the extent of 
such alteration. 

4. Republication of devises. A devise maybe 
re-published, either by an express re-execuHon of 
the will, that is, by repeating the same formalities 
with which it waa first made ; or by a codicil(d) 



(a) See b. 4, eh. 6. (6) See Revoeaticn. 

(e) See FomcUmm. (d) See 
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duly attested. The effect of republication is two- 
fold : first, to revive a will which has been revoked ; 
second, to give the will an operation from th^ time 
of republication. Upon the latter ground, a repub- 
lished will passes lands, acquired since the making, 
but before the republication. Thus, if the will 
devise '^ all my lands,'' it will cover no real estate 
purchased, afterwards. But if, after such purchase, 
the will be republished, the whole estate passes by it. 
£very codicil, if executed in the form necessary to 
a devise of lands, is " per se," of itself, a republican 
tioHj whether it refer to after-purchased lands or 
not ; — unless its manifest and sole object was to 
make some new disposition of the lands originally 

devised, not to pass those subsequently acquired. 
5. Construction of devises. 

Less technical phraseology is required, for the 
limitation of estates, by devise, than by deed ; upon 
the ground that wills are often made in haste and 
by inexperienced persons. Thus a fee-simple may 
pass, without the word " heirs" ; as where the de- 
vise is of ** all my real estate whatsoever ;" or where 
the devise is general, and some personal charge, 
such as the payment of a sum of money, is imposed 
upon the devisee in connexion with the bounty ; or 
of tvild lands, the clearing of which by a tenant for 
life would be waste. So a devise to *^ hold for 
ever ;*' or to a man and his successors ; or ** for his 
own use, and to give away at his death to whom he 
pleases" will pass the fee. An estate may even be 
-created in a devise by implication. Thus, if one 
devise lands to his heir at law, after the death of his 
wife : the wife will take an immediate life-estate. 
The above liberal constructions, however, may be 
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controlled by other parts of the will, indicating a 
different intent. 

6. Effect of devises. 

A devisee gains no title to the land, till after pr^- 
hate of the will ; nor till after entry or some equiva- 
lent act/ unless the estate is unoccupied. If a de- 
visee for life refuse to accept the devise, the devi- 
see in remainder may immediately take possession, 
but is not obliged to do so till the death of the 
« former. 






BOOK VI. 



PRIVATE WRONGS. 



CHAPTER I. 

BEDRESS OF PRIVATE WRONGS BY ACT OF PARTIES^ 

AND BY ACT OF LAW. 

Haying in the preceding books treated of private 
rightSj both of -person and of personal and real 
^property ; we shall, in the present, consider ^mraf^ 
wrongs J which are the violation or infringement of 
those rights, and the remedies provided by law for 
redress of the same. 

Wrongs are usually redressed by application or 
suit to courts of justice ; but sometimes in other 
modes, which will be briefly noticed in the present 
chapter. 

1. By act of one party. Every man has a right 
to defend his person, property, or relatives from 
unlawful attack, by all the force necessary for that 
purpose ; but, if he go beyond this point, he be- 
comes in his turn an aggressor. Where an officer , 
having a writ or process against one person, at- 
tempts by virtue of it to seize the goods of another ; 
the latter may defend his possession precisely as 
he might against any other trespasser. So a man 



\ •. 



• . 
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may retake his property, wife, child, or servant, 
wrongfully abducted or detained from him, where- 
ever he may find them, if it can be done without 
disturbance or breach of the peace. Thus, if my 
horse is taken away, and I find him on the high- 
way, I may lawfully seize him ; but I cannot justify 
breaking open a private stable, or entering on the 
land of a third person, unless the horse were felo- 
niously stolen. 

Under the same head, may be classed the right 
of entry upon landf of which a party has been dis- 
seised ; (a) and of abating or removing a nui- 
sance,(b) — as, for instance, a house or wall, built 
so near his ancient lights^ as to stop them, and 
which he may therefore peacefully pull down. 

To this class of remedies belongs the right of 
distress. Distress is the seizure of goods, upon pre- 
mises leased, for non-payment of rent ; or oi cattle , 
doing damage^ — " damage feasant," — to one's land. 
The practice is unknown in New England, except 
in reference to the impounding of cattle ; but pre- 
vails, or has till lately prevailed, in most of the 
southern and middle States. In many of its prin- 
ciples, distress resembles the process of attach" 
ment,{c) hereafter to be considered. It therefore 
demands only a brief notice at the present time. 

Articles cannot be distreined in a workman's or 
mechanic's shop, because they are presumed not to 
be his property ; — nor in the highway. But, in 
general, whatever is found upon a tenant's land 



(a) See Entry. (6) See Nuisance. (c) See AMOmem. 
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may be distreined ;(a) aod, if the property of a 
third person be takeo, he must look to the tenant 
for satisfaction. But the cattle of a stranger can- 
not be distreined, when they stray upon the land 
through defective fences, until after they have been 
*^ levant et couchant/' or passed one night upon it ; 
nor, if the tenant were bound to repair the fences/ 
till after notice of the fact. In New-York, the 
right of distress is laid under many restrictions ; 
but rent is preferred to other debts. 

The owner of property distreined may regain pos- 
session of it, and try the right of seizure, by the 
process of replevin^ which will be noticed here- 
afler.(6) 

2. By arbitration. Arbitration is where par- 
ties, having a controversy, instead of going to law, 
submit it to the judgment of arbitrators or referees. 
The decision of arbitrators is called an award, 
and is as binding upon the parties as the judgment 
of a court. It cannot indeed be enforced, like a 
judgment, by execution; but a refusal to comply 
with it will, like the breach of any other contract, 
subject the party to an action for damages. The 
submission is usually made, by mutual bonds to 
abide by the award. A suit may be brought, either 
upon the bond, or the award itself; but not till the 
latter has been made known to the parties. A bill 
i» Equity will also in general lie, to enforce an 
award. 

A submission may be revoked, by act of God, as 
by the death of a party(c) or arbitrator ; by act of 

I ■ m I I I I ■ > 

(a) In YircriDia and Nevtr-Jenejt provided otherwise. 
(h) See RepUvin. 

(c) Otherwise, where there ie a rvle cf courts if the ctaee of action 
if one which earvives. 15 Pick. 79. 
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law, as the marriage of a feme-sole ; or by exprnr 
revocation of one of the parties. 

The most common form of arbitration, is by a 
rule ofcourU so called ; by which the parties to a 
suit, pending in a court of justice, withdraw it 
therefrom, and submit the question to the judg- 
ment of referees. Such an award is returned to 
court, and judgment rendered upon it, as upon a^ 
verdict. In causes which involve long and intricate 
accounts, these are referred usually to auditors, — 
called in New-Yorkr^/er^w, whose judgment upon 
them is held conclusive, unless it be rebutted hj 
strong contradictory evidence. 

A submission by rule of court cannot be revoked 
by either party without the other's consent. Nor 
can the suit be discontinued; because^ if it were, a 
new one for the same cause might be commenced r 
whereas an award and judgment in favor of the de- 
fendant are a perpetual bar. Such a submission 
operates as a waiver of all merely formal and tech- 
nical objections, which might otherwise be made. 
The arbitrators may examine interested witnesses^ 
who, in a court of law, would be incompetent; and, 
in general, may determine according to equity and 
good conscience. They have power to award costs; 
but other referees have not. 

An award, made by only a part of the arbitra- 
tors, is void ; unless it was agreed to abide by sucb 
decision. 

The form of an award need not be technical, 
provided it is a substantial decision of the question 
submitted. Thus, an award that the defendant 
recover costs is a determination of the case in bis 
favor. 
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If referees exceed their authority^ as to some of 
the parties or subject matters^ and not others, th.e 
award may be good as to the latter, unless the part 
which is void be the condition or consideration for 
the fulfilment of the other. If demands in favor of 
^nly one party be submitted, and they award a sum 
in favor of the other, the award is void. 

A time should in general be fixed, within which 
the award shall be made. If not, it must be made 
in reasonable time. 

The court, to which an award is returned, may 
for good cause recommit it. Thus, if either party 
have not had sufficient opportunity to be heard ; if 
the report vary from the submission ; if either of 
the arbitrators have acted partially and corruptly ; 
or if the award contain gross errors. 

A mere submission to arbitration is no bar to a 
suit for the same cause of action. An actual award 
is a bar. But, though the submission be ''of .all 
demands," it has been held in Massachusetts and 
New-Hampshire, that the award will bar an action, 
only upon such demands as were actually presented, 
and considered by the referees. Otherwise in New- 
York. When it is meant to refer all disputes, the 
terms of reference should be '' of all matters in dif- 
ference between the parties ;" — if only a particular 
cause, '' of all matters in difference in the cause." 

In addition to the modes of arbitration at common 
laWf a special statute in Massachusetts provides a 
form of submission before a Justice of the Peace. 
The award, in such case, is returned to court, like 
•one founded upon a rule. 

3. By act of law. Remedies are sometimes ef- 
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fected, without afiy ftct 0f ^attiM, hj mere i^pifr€h 
tion of law. This happens m two cftBM. 

(1.) An executor or adrainistratori hhfiBelf hold- 
ing a debt against the deceased person, may retam 
from the effects enough to satisfy it. The reason 
is, that in order to recover the claim by action^ he 
mast sue himself. This proceeding is termed ^ re- 
tainer." In some of the States, if the estate is in- 
solvent, it is provided that the executor shall not 
retain more than his proportion. 

(2.) Upon a similar principle, where the rightful 
owner of land, who has been wrongfully dispos- 
sessed, and could recover it only by an action, has 
the freehold cast upon him by some subsequent de- 
fective title ; he is remitted or sent back, by mere 
operation of law, to his old right. Thus, if A dis- 
seise or dispossess B, and die, leaving a son C ; B 
cannot in general regain his estate, but by an action 
against C. But, if C make a lease for life to D, 
remainder to B, the latter immediately regains his 
former estate. An immediate voluntary purchase, 
however, would not have the effect of a remitter^ — 
being regarded as a waiver of the better title. 



CHAPTER II. 

REDRESS BY ACTION IN COURTS. 

A COURT is a place wherein justice is judicially 
administered. 

Courts are either of record or not of records The 
former, is where the proceedings are recorded for a 
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perpetnal uemoritl and testimony ; which record 
IB of condnsire anthority, cannot be denied, and is 
proredy if occasion reqnire, merely by production 
and inspection of itself, or of a copy.(a) Most of 
the judicial courts in the United States are of this 
description. 

Courts, in this country, are of various kinds and 
degrees. Suits brought to recover less than a cer- 
tain sum, — varying, in the several States, from 
twenty to a hundred dollars, — are tried by Justices 
of the Peace; with a right of appeal to a higher 
conrt. In some States, justices have the aid of a 
jury; but usually Tiot.(J) 

For the examination of more important causes, 
each State has its superior and inferior tribunals ; 
some limited, in jurisdiction, to a single city or 
county^ and others embracing the whole State. An 
appeal usually lies from the former to the latter. A 
large proportion of actions are tried in these courts. 
In some States, the Senate is a final Court of 
Errors. 

Besides the State courts^ there are several tribu- 
nals instituted by the constitution and laws of the 
United States. The jurisdiction of these courts is 
definite and specific, and not general ; and it is 
therefore only in comparatively rare cases, that re- 
sort is had to them for redress of private wrongs. 
The District Courts are chiefly Courts of Admi- 
ralty for the trial of maritime causes. The Circuit 



(a) See Record. 

(b) In general, a justice cannot try any question qfredl estate ; nor, in 
New-York, actions for certain personal wrongs, nor against corporations 
or exeeutori. In New-York, j jusUces may receive ih« acknowledgmgni 
of debts to the amount of two hwidrai and filfydollam. 
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Courts have jarisdiction oi appeals from the for- 
meri and also suits between citizens of differ enlt 
States ; and, in some instances, a cause may be re- 
moved to them from the State courts. The Su- 
preme Court has jurisdiction, chiefly appellate^ but 
sometimes original, of cases, arising under the con- 
stitution, treaties, or laws of the Union ; aflfecting 
ambassadors ; in which the United States are a 
party ; between two States ; and in some other in- 
stances. In one instance, an appeal lies to this 
court from a State court. 

Most of the courts in the United States are courts 
of common law. Some are not. Of the latter de- 
scription are Courts of Chancery, of Probate, of 
Admiralty, of Impeachment, and Courts Martial. 
In common law courts, the proceedings are usually 
commenced by writ, and the trial is by jury ; but 
in others, the proceedings are commenced by bill, 
petition or libel, and the trial is by the court or 
judge. 

In every court, there are at least three constitu- 
ent parties, — the plaintiff, who complains of a 
wrong done ; the defendant, who is called on to 
make satisfaction for it ; and the judge, who is to 
examine the facts, and determine the law applica- 
ble to them. This is the general principle. There 
are certain amicable proceedings, instituted in com. 
pliance with some statute provision, which coosti- 
tute an exception to it. 

It is also usual, in courts, to have attorneys, and 
advocates or counsel, for the respective parties. 

An attorney is bound to use care, skill and integ- 
rity in his client's service, but will not be respoosi- 
ble for a mere error or accident. Formerly it was 
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held that he could recover no compensation for his 
services. But it is now settled otherwise. 

Suits or actions are divided into three kinds, — 
personal, real, and mixed. Personal actions are 
those whereby a man claims a debt or personal duty, 
or damages instead of it ; or else damages for 
some injury done to his person or property. The 
former are said to be founded upon contracts, the 
latter upon torts or wrongs. 

Real actions are such as concern real property 
alone, and whereby the plaintiff or demandant 
claims a freehold title to lands or tenements. 

Mixed actions are those wherein some real pro- 
perty is demanded, and also personal damages for 
a wrong or injury. Waste is an example, — being 
an action to recover the place wasted, together 
with damages. 

All persons interested in the subject matter of 
an action must, in general, be made parties to it. (a) 
If a promise is made to two persons, they must join 
as plaintiffs ; and, if made by two persons, they 
must be joined as defendants. If an injury is 
done to the joint property of two^ they must unite 
in the action ; but joint vrrong-doers may be sued 
together or separately. 

When a person, for or against whom a cause of 
action exists, has died ; bis executor or adminis- 
trator shall sue or be 8ued,(&) if the action is per- 
sonal ; and, if real, his heir.(c) If one oftwopar^ 

(a) See Parties, (h) See B. 4, cb. 5, 8. 6. 

(c) A right of action for breach of contract, in greneral, survives to and 
against the executor and administrator of each party. But, in case of 
tartt or wrongs, the ouuLim of the common law was, /'actio personalis 

18 
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ties baa died, the survivor alone cau generally am 
or be sued ; unless the promise were joint and 
several. But the statute law, in some States, has 
made the executor of a joint promisor liable to 
suit. (In relation to suits for or hgaint^t femes-cotert 
and infants^ see those titles.) 

The common law, wherever it gives a right, gives 
also a remedy or action for a violation of that right. 
And when a staXtUe creates a new right, without 
prescribing a remedy, the common law will give 
one ; but, if the statute designate a remedy, no 
other can be pursued. So, if the legislature au- 
thorize an act, the natural consequence of which 
is damage to one's property ; he cannot raaiutain 
an action at common law, but must pursue the 
statute remedy. 

For the sake of clearness, simplicity, and preci- 
sion, the law has appropriated particular forms of 
action to the redress of particular wrongs. But, 
where the circumstances of an individual injury do 
not fall within the more definite and specific reme- 
dies, a broad and comprehensive one is furnished, 
called 'trespass on the case," or, more familiarly, 
** an action on the case,'' — that is, an action framed 
to meet the case which has arisen.(a) 

^ — 11 _ * ' — 

moritor cum personii ;" a personal action dies with the person. This rale 
still remains in force in relation to injaries which strictly apply to the 
ferson ; such as assault, false imprisonment, slander, die. But it h»M 
been modified, with regard to sttch injaries, as refer to property ; whiok 
by statutory provisions, have been to some extent placed on the same 
footing with contracts, 
(a) See Action an the Case. 
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CHAPTER in. 

INJURIES TO THE ABSOLUTE RIGHTS OF PERSONS. 

As the rights of persons are either absolute or 
relative, so the injuries done to those rights require 
the sarae classification. 

I. Injuries to the body. A threat or menace of 
bodily hurt, through fear of which a raan's business 
is interrupted, or any other injury sustained, is a 
ground of action for damages. 

An assault is an attempt or ofier to beat another, 
without touching him ; as^ by raising one's cane or 
fist, in a threatening manner. This is iti^elf a 
•snfficient ground of action, without proving actual 
injury. 

A battery is the unlawful beating of another. 
The least touching of another's person, wilfully and 
in anger, is a battery. But this is in some cases 
lawful : as where a parent or master moderately 
corrects his child or servant : or where one, being 
struck, or only assaulted, strikes in self-defence ; or 
where a man strikes for the purpose of defending 
his property, or of ejecting an intruder from his 
premises. In the latter case, if 'the entry were 
peaceable, there must be a previous request to quit ; 
if forcible, the intruder may be immediately ejected 
by force. This defence, from the words used in 
the plea, is called ^'moUiter manus imposuit," — 
meaning that the defendant gently laid on his 
hands to eject the plaintiff. 
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Mayhem is a species of battery, whereby a wound 
is inflicted, which deprives the party of some mem- 
ber necessary for his defenc<^when attacked, — such 
as an arm, finger, or fore tooth. This is the only 
case, where the court have power to increase the 
damages awarded by a jury. It must be done, 
however, *' super visum vulneris," on sight of the 
wound. 

An unlawful imprisonment is an assault and bat- 
tery ; and every continuation of it is a new trespassr 
for which a new action will lie.(a) 

For an assault and battery, an indictment or 
public prosecution lies, as well as an action for 
damages ; and neither is a bar to the other, except 
perhaps where the act is of so atrocious a nature, 
as to constitute a capital offence. In New- York, 
a person injured by n felony , for which the oflfender 
is imprisoned, receives satisfaction from his estate; 
and in no case, it seems, is a right of private action 
merged in the crime. 

The above-described injuries are sometimes 
called trespasses to the person ; and the form of ac- 
tion proper for obtaining damages is trespass *^ vi 
et armiSf^^ with force and arms. 

II. Injuries to health. Injuries affecting health 
are where, by any unwholesome practice of another, 
a person sustains damage in his bodily vigor or 
constitution ; — as, for instance, by selling bad pro- 
visions ; by the exercise of a noisome trade, which 
infects the air in his neighbourhood ; or by neglect 
or unskilful management of a physician or surgeon* 
If, in the latter case, by means of the adminifl- 

(«) See infra, IV. 
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tratioD of improper medicine, the patient die, and 
the physician knew enough of its nature to induce 
a probable ^xpection of this result ; it is murder or 
manslaughter. £ut, if the act was done through 
ignorance, and with an honest intention to effect a 
cure : the law will not adjudge it to be a crime. 

III. Injuries to reputation. 

I. Slander. Slander is the use of false and ma- 
licious words, tending to one's damage or dero- 
gation. 

Words are in themselves slanderous, when they 
charge a person, either with some heinous or dis- 
graceful crtm^,— as murder or perjury ; with some 
infectious disease^ which may exclude him from so- 
ciety : or with something that may impair his trade 
or livelihood, or is derogatory to his professional 
character,— B.Q to call a trader ''a bankrupt," a 
clergyman '^a drunkard," or to say that a judge 
has given ^'a corrupt judgment." In all these 
cases, an injury is presumed, and no special dam* 
age need be proved. But other defamatory words 
are not actionable, unless they cause some particu- 
lar injury. Thus, to call one " a rogue," or " a 
rascal," is not actionable, unless some pecuniary 
loss, — as the loss of a customer in trade, — 
result from it. And the injury must have resulted 
solely from this cause. 

It is not, in general, necessary to prove the pre- 
cise words, but only the substance of them. But 
any variance, however slight, which changes the 
sense, — as, for instance, an interrogation instead of 
a positive assertion, — will be fatal to the action. 
When the words used admit or require amplifica- 
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tian or definition^ to convey their meaning more 
precisely ; this is done, in the writ, by ^^ an innuen- 
do," so called. For instance, if the words were, 
*^ he signs notes for other people," the writ sets 
forth these words, and adds, *^ meaning that the 
plaintiff forged notes." But an innuendo cannot 
give to words any other than their necessary and 
natural signification. Thus, if the words were, 
'' he is foresworn," the innuendo cannot make this 
a charge of perjury, because it does not imply that 
the oath was a judicial one. If the remark were 
made in a conversation about some judicial pro- 
ceeding, it would be actionable ; and, in such case, 
that conversation is referred to in the writ, and is 
called in law '^ the colloquium." 

There is no slander without malice. Thos 
words spoken in a friendly manner, by way of ad- 
vice or admonition; or in the discharge of some 
official duty, — as by an advocate in Court, if per- 
tinent to the cause ; or in the form of petition to a 
public body, if in the usualand proper mode;— 
are not actionable. The same is true of words 
spoken privately to the person charged ; — though 
an indictment will lie, for such communication of 
a printed libel, as tending to breach of the peace. 
Malice need not be expressly proved, but may be 
inferred from the nature of the words themselves. 
It is no proof of want of malice, that the words 
were spoken carelessly, wantonly, or in jest. To 
show malice, evidence may be offered of a previous 
malignant intention, and, in general, of other words 
than those for which the action is brought. 
Words cannot be slanderous, if they are true;: 
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and the trath is a common and legal defence to an 
action of slander. If not made out, however, it 
has the effect to aggravate the damages. 

Another sufficient defence is, that the defendant 
declared merely what he had heard from another 
person^ giving the name of that person at the time, 
as his authority, — provided it was done without 
malice. So it is a good defence, that the slander 
was procured by the contrivance of the plaintiffs for 
the purpose of bringing the action ; or that the de- 
fendant was insanCj — if the insanity was such that 
the words could produce no effect on the hearers. 

In mitigation of damages, the defendant may 
show the plaintiff's general had character. And, 
on the other hand, to increase themy the plaintiff 
may give in evidence his own rank and condition. 
He may also offer evidence of his good character, 
in answer to a plea of the truth made by the de- 
fendant. 

• 2. Libel.'-— A libel is a malicious publication, ex- 
pressed either in printing or Writing, or by signs 
and pictures, and with intent to blacken the memo- 
ry of one dead, or the reputation of one who is 
alive, and expose him to public hatred, contempt, 
or ridicule. According to the above definition, ex- 
pressions may of course he ViheWoviB in print, which 
would not be slanderous, if spoken. 

Libels are a subject of criminal prosecution, as 
well as of private action for damages. In the for- 
mer case, the truth of the publication.^ at common 
law, is no defence ; but the constitutions or statutes 
of most of the States have changed this principle, 
and allowed the truth, if published with good mo- 
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lives and for justifiable ends, to be offered as a jus- 
tification. 

Every new publication of a libel, is regarded as 
a new libel; and it is no excuse, as in slander, that 
the defendant only repeated what he heard from 
another. Greater strictness is required, in proving 
the precise expressions alleged, than in case of 
slanderous words. 

The general principles of law relating to libel, 
as the subject of a civil action, are substantially 
similar to those already stated in regard to un- 
written slander. 

8. Jilaliciotis prosecution. — A roan maybe injured 
in his reputation^ (as well as his person and pro^ 
perty,) by having a malicious and unfounded prose- 
cution or indictment preferred against him. For 
this the law provides a remedy ; either by an ac- 
tion of conspiracy, where there are two or more 
concerned ; or by an action for malicious prosecu- 
tion against the party making the charge before 
any judicial tribunal. The latter is the more usual 
course. Any charge, which would be libellous, if 
preferred otherwise than in a judicial proceeding, 
is ground of action for malicious prosecution, when 
made in that mode. 

The commencing of a groundless civil action is 
also a* cause for suit, against the plaintiff in such 
action, by the defendant. Thus where one ma- 
liciously brings an action in anotber^s name, with- 
out authority, and attaches the defendant's proper- 
ty. So where one partner, having access to the 
company's books, sues another for a balance, and 
the balance is found against him. If a groundless 
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suit be submitted by the parties to referees, the sub- 
mission will not amount to a waiver, by the defen- 
^anty of bis claim for damages. This action can- 
not be sustained, without proving both malice 
and the want of probable cause for a prosecution. 
The latter implies the former; but the former 
may exist without the latter. Upon this ground, 
the plaintiff must show at the outset, that he^^- 
tailed in the original suit or indictment ; — a con- 
viction or judgment against him being conclusive 
of probable cause. Contrary to the established 
rule, that no man can testify in his own favor , the 
defendant may sometimes give evidence of what he 
himself swore on the former trial. 

The remedy for injuries to health, or to reputa- 
tion^ is an action of trespass on the case. 

IV. Injuries to personal liberty. — These are ef- 
fected hy false imprisonment, for which the law 
not only provides a punishment as a public crime, 
but also a private reparation, both by removing 
the actnal confinement, and giving an action for 
damages. 

To constitute yaZtf^ imprisonment, there must be 
a detention of the person, and such detention must 
be unlawful. Every confinement of the person is 
an imprisonment, whether it be in a prison, or a 
private house, or by forcible detention in the street. 
To be false, it must be done without sufiicient 
authority ; — which authority generally consists of 
some process or warrant from a court or judicial 
officer,(a) though under special circumstances it 



(a) See Imprisonment for Debt, 
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may arise from other sources. Thus one, who 
openly commits a violent and aggravated crime^ 
may be immediately seized by any person who 
witnesses it. 

Whenever any person is detained, with or witb- 
ont due process of law, unless for treason or felony 
plainly expressed in the warrant of commitment, 
or unless he be a convict^ or legally charged in exe- 
cution or on mesne process, or committed according 
to the provisions of the constitution ; — he is enti* 
tied to his writ of Habeas Corpus for release. 
The nature of this writ has been already adverted 
to.(a) It is obtained, by summary application to 
some judicial officer, either in court or out. The 
effect of it is, to bring the party detained, imme- 
diately before the appointed tribunal, together with 
the true cause of commitment ; so that, if insuffi- 
cient, he shall be forthwith discharged, either abso- 
lutely, or on giving sureties, as the case may be. 
It is the intention of the Habeas Corpus acts, to 
relieve against unlawful imprisonment, and not to 
alter the law authorizing commitments. They, 
however, afford relief, not only from illegal confine- 
ment of a public nature, but from every unjust re* 
straint of personal freedom in private life, though 
imposed by a husband or father. 

If one be arrested on a process void for irregvr 
larity, — as, for instance, a writ not returnable(&) at 
the proper term of the Court, or an execution is* 
sued more than a year after judgment,(c) — the credir 
tor, causing the act to be done, is liable to an action 

(a) See B. 3. (5) See Rtium of Writ. (c) See Exccu^aur 
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(or false imprwmment. The officer who executes the 
process is not liable, provided the Court had juris- 
diction of the case. But if not, even the Judge^ 
and every other person in any way concerned, is 
subject to an action. So, the Clerk of a Courts or 
a Justice of the Peace, who issues an execution con- 
trary to law ; and, in some cases, the assessors 
of taxes, which for any cause are illegal, may be 
sued for false imprisonment. 



CHAPTER IV. 

INJURIES TO THE RELATIVE RIGHTS OF PERSONS. 

Injuries to relative rights may be offered to a 
person, in the capacity of husband, father, guardian, 
or master. • 

A ^ti^^nd may maintain an action,eitherfor the 
abduction, seduction, or healing of his wife. 

The first maybe either hy fraud and persuasion, 
or by open violence. But the law, in both cases, 
supposes force and constraint, the wife ^having no 
power to consent ; and therefore gives an action f^i 
trespass '< vi et armis." 

For the injury of adultery^ very large and exem- 
plary damages are usually given, — varying, how*^ 
ever, with different circumstances, such as the rank 
and fortune of the parties ; the relation or connec- 
tion between them ; the wife's previous character, 
&c. Evidence may be given, in mitigation of 
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damages, of the husband's previous criminal con- 
duct ; or of his want of affection, and ill treatment, 
towards his wife. And proof that he consented to 
her infamy will constitute a complete defence to the 
action. So will proof of their having, by agreement, 
lived apart from each other ; or, of his having aban- 
doned her. In the case of adultery, actual marriage 
must be proved ; though, in most cases, reputation 
and cohabitation are considered as sufficient evi- 
dence of it. The confessions of the wife are no 
evidence for the husband, nor her letters to the de- 
fendant, against him. But letters passing between 
the husband and wife, if strictly proved, are evidence 
of their intimacy and affection. 

For the injury of beating one^s wife, the husband 
may join with her in bringing an action of trespass; 
or, if she were severely hurt, he may recover dama- 
ges alone, ^r the loss of her society and service. 

Injuries to parents and guardians are substan- 
tially the same with those just dq^cribed, and re- 
quire no distinct notice. 

A master may maintain an action against any 
one, who entices away his servant, during the time 
that he has agreed for his services ; — either with 
knowledgejof the previous contract, or without, if 
he retain the servant after demand. But no ac- 
tion lies, for inducing a servant to leave his master 
after his contract expires ; although the persua- 
sion be used before that time, and the servant had 
no previous intention of leaving. 

So also an action lies for beating a servant. 
And, upon the principle of master and servant, a 
father may recover damages for the seduction of 
his daughter ; alleging, as the ground of action, ike 
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loss of her services, "per quod servitium amisit." 
The daughter herself can maintain no action, unless 
there were also a promise of marriage ;(a) in 
which case, seduction may be shown in aggrava- 
tion of damages. 

Where the daughter is a minor, the action lies, 
though she reside out of her father's family, — her 
services being presumed. Otherwise, if of full 
age. The daughter herself is a competent wit- 
ness for the plaintiff. 



CHAPTER V. 



INJURIES TO PERSONAL PROPERTY IN POSSESSION* 

Injuries to property may be either to personal 
estatCy or real estate. The former are also divided 
into injuries to personal property in possession, and 
to personal property in action. The first class of 
wrongs will be considered in this chapter. 

I. In case of a wrongful taking or detention of 
personal property, the owner may have an action 
to recover the thing itself with damages for the in- 
jury. This is effected by the action of replevin; 
— the action o^ detinue, formerly in use, being now 
for the most part obsolete, and, in Massachusetts 
and New- York, expressly abolished. 

Replevin differs from all other actions in some 
material points. In other actions, the plaintiff or 

(a) See Brtach (f Promite. 
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demandant is not put in pouesnan of the thing de- 
mandedi until after a trial and judgment in his 
favor. But, by virtue of a writ of replevin^ the offi- 
cer who serves it taJtes the property from the holder, 
and delivers it to the plaintiff, — the latter gimng 
bond to restore it, if he shall fail in the suit. The 
defendant in his plea claims a return; and the 
plaintiff, if he prevail, has judgment only for the 
damages of detention, and costs, — the goods them- 
selves being already in his hands. These circum- 
stances have the 'effect of reversing the usual order 
of judicial proceedings ; — giving to the plaintiff, in 
many respects, the posture of defendant, and '^vice 
versa.'' In New-York, when the defendant dis- 
putes the plaintiff's property, the repleving officer 
keeps the goods till after trial. 

In £ngland, replevin is said to lie only for pro- 
perty wrongfully taken by the process of dis- 
tress ;(a) but, in Massachusetts and other Statei^, 
it may be brought for any personal property either 
taken or detained unlawfully . The most common 
occasion of bringing this action, is where the pro- 
perty of one man has been seized by lorvt or execu- 
tion, as belonging to another ; in which case, the 
former replevies the property from the officer. 
Thus, when the owner of the goods sells them, 
and, after the sale, they are seized by his creditors, 
upon the ground that the sale vf as fraudulent and 
void ;{b) the purchaser may replevy them, and, in 
this form, the validity of the sale will be tried. So, 
when a merchant consigns goods, and they are 

' (a) See Dittress. (h) See Fraudulent Conveyance, 
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«6uick1 by creditors of the cammiman ^nerchantf 
afl sold to him. 

In order to maiotaia replevin, the plaintiff muat 
have the right of property and of possesiion. 
Hence, if the goods were leased, the lessor cannot, 
while the lease is in force, replevy them from one 
who takes them out of the lessee's hands. But if, 
before judgment, the lease should expire, the 
defendant would have judgment ^/br costs only, and 
not for a retv/rn of the goods. 

The bond is considered a part of the replevin 
process. It is a condition precedent, and, for want 
of it, the defendant may stop the suit. If the de- 
fendant prevail in the action, he usually recovers^ 
besides the goods themselves, as a satisfaction for 
having them taken from him, a certain per centage 
on the penalty of the bond. 

II. The usual remedy for an unlawful taking or 
detention of, or injury to, personal property ; is a 
suit not for the property itself, hut for damages. 

1. Trespass. The action of trespass ** vi et ar- 
mis^^ lies only for a wrongful taking, and not a 
mere detention. This, however, need not be a for- 
cible seizure ; but may consist in any interference 
with, or attempt to dispose of, another's goods 
without his consent: or in advising or aiding such 
a wrongful act. And where a person takes ano^ 
ther's goods by virtue of any legal authority ; if he 
afterwards abiue or deviate from such authority, he 
becomes a trespasser ** ah initio,^^ from the begin-* 
ning. Thus, where a sheriff works a horse which 
he has atta4:hed ; or sells goods, without having ob- 
served the legal formalities, — he may be sued in an 
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action of trespass. Any abuse of an authority given 
by the owner himself can never have this effect ; be- 
cause he is in fault, for having reposed an improper 
confidence in the wrong-doer. 

Besides this action, usually called ''trespass,*^ 
there is another form of the same remedy, called 
'^ an action on the case.'' 

2. Trespass on the case. 

To maintain trespass ** vi et armis/' one must 
have had possessiouj or an immediate right to pos- 
session^ of the goods taken or injured. For injuries to 
reversionary rightBj{a) the proper form of action is 
'' trespass on the case." If an injury is immediatef 
— as where the defendant negligently or wilfully 
drove his chaise against the plaintiff's, — <' tres- 
pass" should be brought ; if consequential, as where 
the defendant threw a log into the road, and the 
plaintiff's horse fell over it, — " case" is the remedy. 
In general, " trespass" is the form of action (or for- 
cible injuries, to things in their nature tangible, com- 
mitted by the defendant himself; and " case," for 
injuries without force, to things in their nature in- 
tangible, such as health or reputation, or commit- 
ted by the defendant's animals or servants. 

In New- York, "case" may now be brought where- 
ever " trespass" would lie, except for injuries Wreal 
estate. So in Massachusetts, either action may be 
brought at the plaintiff's election. 

3. Trover. The action of trover, is a common 
form of recovering damages, for either an unlawful 
taking, or detention, of personal property. Al- 

(a) See Retision. 
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though originally founded upon, and deriving its 
name from, the act of finding another man's goods, 
and converting them to the finder's use ; it now 
lies against any one, who has had in his possession 
the personal goods of another, and has either sold 
or used them without the owner's consent, or re- 
fused to deliver them when demanded. The in- 
jury lies in the conversion^ not in the finding; and 
the lavv»presumes a conversion, if the defendant re- 
fuse to restore the goods on demand. 

Trover lies, where goods are delivered by the 
owner, upon contract, for a particular purpose, and 
are misused or abused by the receiver. Thus, if 
one hire a horse to ride to a certain place, and he 
ride beyond it, or to a different place ; it is an un- 
lawful conversion of the horse, which subjects hitii 
to an action of trover ; and a return of the property 
will merely go to mitigate the damages. 

If goods be obtained hy frauds though with 
the consent of the owner at the time ; it is a wrong- 
ful takings and this action may be brought without 
a demand and refusal. 

Trover is in most cases a concurrent remedy with 
trespass ; a party having liberty to bring either ac- 
tion at his election. The sanae right of property 
is required to sustain both. 



19 
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CHAPTER VI. 

INJURIES TO PERSONAL PROPERTY IN At^TION. 

Under this bead, may properly be considered in- 
jaries to those rights which are founded on con- 
tracts fB,iiA the remedies therefor. The nature and 
several divisions of contracts have been already 
explained, (a) 

I. Express contracts. These include debts, cou- 
nantSf and promises. 

1. A debt is a sum of money due by certain and 
express agreement, — as by a bond, a bill or note, or 
a lease ; — where the amount is fixed and specific, 
and does not depend on any subsequent valuation 
to settle it. The non-payment of these is an injury, 
for which the proper remedy is by action of debt, 
to compel performance of the contract, and recover 
the specific sum due. This action, however, is 
now seldom brought, but upon contracts under seal. 
In other cases, the usual remedy is the action call- 
ed *^ indebitatus assumpsit,^' to recover damages for 
non-performance of the contract ; — in which the 
plaintiflf will recover according to his proof, though 
it be less than he claims in the writ. The aver- 
ment is, that the defendant, being indebted to the 
plaintiff in a certain sum, for a certain cause, pro- 
mised in consideration thereof to pay it, but failed, 
— flaying the damages at whatever sum the plaintiff 
may see fit. In Massachusetts, and other States, 



(a) See Contract. 
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4t is the practice to annex a bill or schedule to the 

-wwitf and simply refer to it by the words ** accord- 

-img to the accpont annexed." 

2. A covenant f contained in a deed, is another 
species of express contract, the breach of which is a 

•civil injury. The remedy, is the action of** cove- 
nant/' for damages, the amount of which will be 
governed by the circumstances of each particular 
^oase. The nature and different kinds of covenants 
have been already explained. (a) 

8. A promise is of the same nature with a cove- 
naint, but not under seal. For breach of this, the 
remedy is an action of ** assumpsit" for damages. 
And any one, beneficially interested in the promise, 
may bring this action. Thus, a promise made to 

A, to pay B a sum of money, may be sued on by 

B. It would be otherwise with an action of cove- 

nant upon a sealed instrument ; which could be 

brought only by A, and not by B. 

II. Implied contracts. — The action of " assump- 
sit" is also the remedy for breach of implied con- 

tracts* 

1. In this form, a person may recover the fair 
value of work performed or goods sold, ** quantum 
meruit," as much as he deserved, or ''quantum 
valebant," as much as they were worth ; no price be- 
ing fixed by the contract. 

2. Assumpsit also lies, by one person against an- 
otheri to whom he has ** lent and accommodated/' 
or for whom and at whose request he has ** paid,'' 
money 9 — the law implying a promise of re-payment. 



(a) See CovenanL 
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Thus, a Hirety{d) may bring an action against hi» 
principal, for ** money paid to bia use/' after satis- 
fying the debt. The general rule is^ that no action 
can be brought for monetf pdidy till after actual 
payment of money ; the giving new security is not 
sufficient. But, if a surety satisfy the debt by gir* 
ing bis negotiable note, this is regarded as a cash 
payment, and he has an immediate right of actioa 
for money paid. If the surety pay the|debt, though 
not legally liable ; yet, if the principal were liable, 
the action will lie. As where the surety died, and, 
more than four years afterwards, the executor paid 
the note, though discharged by lapse of time. 

This action also lies, for one surety against an^- 
{^Aer, to obtain contribution^ — the former having 
paid more than his share of^the debt. j^If therei be 
several sureties, and one pay the whole debt, and 
some of the rest have become insolvent ; the per* 
son paying cannot recover at law, from any solvent 
co-surety, more than his; proportional share o(tke 
whole : — but, in Equity, he may recover an addi- 
tional sum for the insolvent parties* One nomi- 
nally a surety, but really a principal, can have no 
action ; nor will an action lie against one, who 
signed at the request of the plaintiff, the latter be- 
ing also a surety. If the surety who paid the debt 
were indemnified by the principal, he must first re- 
imburse himself from the^property ^assigned to him, 
and can recover from the others no more than the 
balance. 

Assumpsit for money paid, will also lie for one 



(a) See Sureiy* 



joint contractor, who has paid the ^hole, against 
his.fellow ; but not for one co-trespasser or wrong- 
doer ; unless the tort is made such merely by in- 
ference of law, and the plaintiff was ignorant that 
he was committing a wrong. (a) 

One who pays money for another grattdtously, 
without any request or legal liability, cannot ve- 
cover it from the latter. 

In the actions ybr money lent and for money patd, 
interest is recovered yr(7m the time of payment.(b) 

S. Assumpsit " for money had and received/' is 
a remedy even more common than " for money 
paid/' and is the most comprehensive form of ac- 
tion known to the law ; being applicable to almost 
every case where one has received money, or 
Jooney's worth, for which, in right and justice,*-^ 
^^ ex aequo et bono," he ought to be accountable. 
It lies, to recover money paid the defendant, but 
belonging to the plaintiff; money due upon hUh 
w notes, or for which these securities have been 
taken by the defendant for a debt due the plaintiff; 
money paid by mistake^ imposition, extortion, or t7- 
legal compulsory process, as, for taxes wrongfully 
«Met6ed,-*-though a mistake must be one of fojct, 
not of law, every man being presumed to know the 
law ; — money paid on a contract which has been 
rescinded, — as where yVe^A^ is paid in advance and 
the goods are not carried ; on a consideration which 
has failed, — as where a principal has put money into 
his surety's hands for security, and himself paysthe 
<debt ; or paid m tru$t and misap[died, as where 



(a) 1 Meef . ^ Wels. 504. (») See IntertiU 
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the plaintiff made partial payments upon a note^. 
which the defendant did not indorse, but after- 
wards recovered judgment for the whole : but not 
money paid in pursuance of an illegal contract , — as 
for the compounding of a felony, unless where the 
plaintiff is less guilty than the defendant, and op- 
pressed by him, — as in case o{ usury. And where 
one unlawfully disposes of my property^ so that 
trespass or trover(a) wbuld lie, and receives the 
proceeds, whether in money, land, or otherwise ; I 
may waive the wrong, and sue for money had and 
received. 

The action *^ for money had and received^' will 
not, in genera], lie for failure of considerationf if 
there is another adequate remedy ; as, for instance, 
to recover the price of land, the title to which aftei^ 
wards fails, where there are covenants in the deed 
of conveyance. The suit must be brought upon 
the covenants. {h) 

In this action, interest is recovered ^(7in the date 
of the writ. 

4. The action of assumpsit may be brought for 
use and occupation of real estate, — in the absence 
of a lease under seal. But a title to land can 
never be tried in this form : therefore, an adverse 
claimant, of whom the tenant did not hire, cannot 
sue him for the rent, upon the ground of being the 
true owner ; nor^ in such suit brought hy the land- 
lord, can the tenant set up in defence a third per* 
son^s title to the land.(c) 

5. Assumpsit lies upon a stated account, between 

(a) See Trespasi^ Trover, (b) See Covenant in Deed, (e) See Eitoppel^ 
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merchants or others jointly concerned in business ; : 
— the law implying a promise to pay the balance 
foond to be due from one to another. The decla- 
ration is, in such case, that the plaintiff and defen- 
dant had settled their accounts together, and a cer- 
tain balance was found due to the former. This 
is termed an *^ insimul computassent." To compel 
a settlement of accounts not yet made, another ac- 
tion is resorted to, viz. the action of '' account.^^ 
This, however, is now superseded, for the most 
part, by a bill in equity; in which the oaths of the 
parties are allowed, and by that means the details 
of accounts can be more easily and accurately ad- 
justed, than by the evidence allowed in courts of 
law. (a) 

6. Assumpsit also lies upon the implied contract, 
that every one, who undertakes any office or employ- 
"menu will perform it with integrity, diligence, and 
skill. Any person, injured by the want of these 
qualities, may maintain an action for damages 
against the party in fault. Thus, the action lies 
against a sheriff, for neglecting to serve a writ com- 
mitted to him ; or against a mechanic of any sort, 
for not performing his work in a workmanlike man- 
ner. But an implied contract does not arise, unless 
the person assuming the work makes it his re- 
gular profession and business. If otherwise, it 
seems necessary that there should be a special en- 
gagement in order to charge him.(i) 

In cases of the above description, the more usual 
remedy, instead of assumpsit, as upon a contract, is 



(a) See Chancery. (h) See BailmenL 
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an action upon the case^^a) charging the neglect or 
violation of doty as a tort or wrong. And when a 
penalty is given by statutei and an action of the ca$e 
provided for its recovery ; an action of the case for 
a tort is intended, and not in assumpsit^ no promise 
being implied. 



CHAPTER VIL 

INJURIES TO REAL PROPERTY. OVSTEIt. 

Ikjubim to real property are, 1st. Those which 
'deprive the owner of hie possessioHt and usurp his 
right. 2diy. Those which only disturb the enjoy- 
menty or diminish the value^ of the land, without 
changing the possession. The former class wiU he 
considered in this chapter. 

Dispossession fif real estate is called in law on 
ouster^ and is of several kinds. 

Abatement, — where ^A^ owner dies, and, before en- 
try of the heir or devisee, a stranger wrongfuUy 
enters. 

Intrusion, — where an estate for life terminaiM, 
and a stranger enters before the reversioner or re- 
mainder-man. 

Discontinuasue, — where a rightful occufHint lias 
conveyed to a third person a larger interest them he 

(a) See Ac/ton on the Case. 
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himself owned ; as where a tenant in tail conveys 
for a longer period than his oyvn life.(a) 

Deforcement and disseisin^ — where the owner is 
dispossessed in any other than the above modes. 
The latter term is generally used in this country, to 
denote any species of dispossession whatsoever; and 
is defined to be ** awrongful putting out of him that 
is seized of the freehold." 

Disseisin may be either of corporeal property or 
incorporeal ;— -of the former, such as bouses and 
lands, by actual entry ; and of the latter, as for in- 
stance a rent, by disturbing the owner in his enjoy- 
ment of tfaem. In the latter case, it is not usual 
to treat the injury as a disseisin ; but the owner may 
•o treat it at bis election. 

Upon a similar principle, the rightful owner of 
faind may consider any one wbo wrongfully enters, 
claiming title, as a disseisor of his whole interest^ 
4dthough the latter expressly claim a less estate. A 
Hliaseisor cannot qtialtfy his own wrong ; so as to 
prevent the owner from pursuing the remedies 
which the law has provided in cases of disseisin, 
and which are more specific and efiectual than 
those for a mere trespass. 

The remedy for a disseisin is the restitution of 
possession to the rightful owner, and, in some cases, 
damages in addition. This remedy is obtained in 
tlie following modes. 

1. Entry. 

An owner of land disseised may make a formal 
4ind peaceable entry upon the land, and shall thereby 



(a) See Eitate Tail. 
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be folly reinstated in bis property.(a) No express 
declaration is necessary of his intention in making 
the entry ; but it will be presomed to be the regain- 
ing of his estate, unless the contrary appear. 
Thus if, after entry, be remain in possession with 
the disseisor, claiming nothing of his original estate ; 
or take the profits as lessee at will of the disseisor ; 
or command a stranger to enter, or to put his cat- 
tle upon the land, — the estate will be revested. 
But an entry will not have this effect, if it 
was manifestly made for another purpose; as 
where the owner went into a house by invitation oT 
the occupant, or as one of a jury to view the pre- 
mises. 

Where a man is disseised of different lands in tkt 
same county ^ he may enter upon one in name of the 
whole ; if in different counties^ or if there be several 
disseisors, there must be several entries. Entry 
should be made in presence of witnesses ; the inten- 
tion declared before them ; and a memorandom 
made by them of the act. Entry must also be 
peaceable. The statute law of many States pro- 
hibits forcible entry ^ under a severe penalty;, 
apd provides a summary process, by which the 
party thus dispossessed shall be restored to his oc- 
cupancy. The statutes apply as well to a detainer 
as an entry ; unless the occupant have had posses- 
sion for a certain time. But a mere refusal to de- 
liver possession, when demanded, is not a founda- 
tion for this process. It must be attended with 



(a) In MiBsonri, Arkansas, New- York and Connecticut, a mere entry 
is insufficient, unless a suit be broagbt for the land within a year afier^ 
wards. 
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threats, yioleoce, offensive weapons, a mnltitnde of 
people, or some other circufn$tance of terror. The 
process does not lie, it seems, against any one who 
has entered under the levy of an execution upon the 
land, as the property of a tenant in possession ; nor, 
in any case, in favor of the lessor, for ejecting his 
tenant. The latter alone can sustain it. In gene- 
ral, no civil action for damages can be brought by a 
wrongful possessor against the true owner, for for- 
cibly regaining his estate, because his title would 
be a good defence. The only remedy is by indict- 
ment for breach of the peace, or the above-men- 
tioned form of complaint. The infliction of a per- 
sonal injury, however, would be a good ground of 
ction. And in New-York^by theRevised Statutes, 
an action of trespass may be brought, and treble 
damages recovered. 

No man can make entry upon lands, after a certain 
period from the time when his right, or the right of 
those under whom he claims, accrued. This period 
is, in most of the States, twenty years; in Ohio and 
Pennsylvania, twenty-one years ; in Virginia, Ver- 
mont and Connecticut, ^t^^n ; in South Carolina, 
ten; so in Alabama and Arkansas; in Georgia, 
North Carolina, Illinois, and Tennessee, seven; 
with savings, however, in favor of iufeLntSy femes^ 
covert, persons non compos, imprisoned, or beyond 
sea, — who are allowed a certain time, either in ad- 
dition to the period of limitation or after their disa- 
bility ceases, to enforce their rights. (a) It is to be 



(a) See Limitalwn. 
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observed also^ that a man's right does not accrue, 
nor the above limitation begin to run against him, 
while he has a mere remainder or reternoHfia) and 
not an immediate estate ; as, for instance, during 
the life oi a tenant for life who is disseised. 

The right of entry is not applicable to those 
kinds of ouster, — viz., deforcement and disconttnu- 
ance, whpre the first entry was lawful ; but only to 
4ibatementf intrusion and disseisin ; the law not al- 
lowing an apparent right of possession to be over- 
thrown by the mere summary act of the party. The 
right of entry is also '' tolled" or taken away, by 
the death of a disseizor ^ a/na a descent to his heir ; 
provided the former had possession a certain tims, 
— in Massachusetts five years,*^and unless there 
were some disability in the owner during that 
time.(i) So an entry is not lawful upon ja third 
person who has purchased from the disseisor ; nor, 
in any case, upon the heir of an abator or intruder* 
The heir of a disseisee deceased has, in all respects, 
the same right as his ancestor. 

Where a disseisor, notwithstanding the entry of 
the owner, still retains the possession against hioii 
or where he resists his entry ;— Hiuch detention or 
resistance is an ouster and disseisin, upon which 
an action may be maintained. Hence, when a 
demaxidant is entitled as heir^ and the diaseisor bM 
died, not baviog been in possession five years .; the 
ioemex nay either eater, Md then sue upon hi$ oMm 



(b) It eeemB, in New-York, a right of entry is not tolled by de0cent 
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sernHf Off iritbout entry, sue upon his ancentar^^ 
seisin^ in the form hereafter to be mentioned. 

2, Writ of entry. 

Possession of land may be recovered, where the 
right of entry for any caase does not exist, by an 
action^ — called aunit of entry ; wherein the owner 
or demandant disproves the title of the possessor, 
by showing the unlawfol means by which he entered 
or continues possession. The writ claims restitu- 
tian of the land, which the demandant alleges to 
be hie right and inheritance or his freehold, — accor- 
dingly as he demands the fee or only a life estate.. 
This is called ^< a real action'' ; and is the form 
generally used in New-England and some other 
States, for recovery of lands and tenements. 

The form of action and course of judicial pro- 
ceedings in writs of entry, are materially different 
from those, hereafter to be noticed,(a) in personal 
suits ; and therefore require a brief, separate con- 
sideration. 

It is common to speak of the degrees within which 
writs of entry are brought. If brought against the 
party himself'who did the wrong, they charge only 
him with it. This is called a writ of entry " in the 
quibus," — that word being used in the ancient La- 
tin form of the writ. If there has been a convey^ 
ance or descent since the otister, this circumstance 
must be alleged. One conveyance or descent 
makes the first degree; which is called the "per," 
because the form of the writ is, that the tenant 
" had not entry but fty" the original wrong-doer ; 

(a) See Ch. 9, et seq. 
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lo a real action, the freehold(a) is demanded. 
Hence, if the defendant or tenant is not Beised of 
the freehold, he may plead nan-tenure or a dis- 
eUUmeTf and defeat the suit. If he does not thus 
plead, it is a tacit admission that he is tenant of the 
freehold. In general, if the defendant is not in ac-^ 
toal possession, but some third person under him ; 
the latter must be served with a copy of the writ.(6) 
The demandant, if circumstances require, may die- 
continue the suit as to a part of the lands de- 
manded. 

As an alien cannot hold lands, alienage is a 
good plea to a real action; — but may be obviated 
by proving naturalization^ or some other fact which 
confers citizenship. 

The plea of '^ the general issue" or ^' nul dis- 
seisin," is an acknowledgment oi actual ouster j and 
raises merely the question of title. 

In Massachusetts, Maine and New Hampshire, 
where the tenant, or those under whom he claims, 
have had actual possession for six years, the jury, 
on his application, shall find the value of the im- 
provements made upon the land, and also, on appli- 
cation of the demandant, what it would have been 
worth without them; and the demandant must 
either surrender the land on payment of the latter 
sum, or take it, and pay the value of the improve- 
ments or betterments. There is a similar law in 
Vermont. 

A demandant, having recovered judgment, may 

(a) See B. V. ch. S. 

(p) in New-York, the defendant in ^'eetmeni is the actual oeeupanL 
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enter upon the lands without any eacecutian^ Bat 
the usnal practice is, td take oat an execntion, and 
have it regularly execated by the sheriff. 

To maintain a writ of entry, one Oinst prove an 
actual setBtUf either of himself or his ancestor, withiA 
a certain period ; which usually corresponds, ift 
the several states, with the time allowed by law for 
an entry upon land by one disseised. (a) 

3. Writ of right — The writ of right is con- 
sidered the highest writ in the law. It is the laet 
resort of him who has been ousted of real property ; 
and lies only for the recovery of an eBtaie in fee- 
simple. It is generally resorted to, either where 
the right to maintain a possessory action is barred 
by lapse of time ; or where judgment has been 
given in such action against the demandant. Hence, 
at C9mmon law, it lies, after the right to a writ of 
entry is gone ; and, contrary to the general rule, a 
judgment in the latter, though substantially the 
same question be tried, is no bar to the former, it 
being regarded as of a higher degree. In most of 
the States, however, the period of limitation for 
writs of entry and writs of right is now the same. 

More technical strictness is required in writs of 
right than in writs of entry. The tenant may, 
however, offer any defence whatever, under the 
general denial of the demandant's title. 

4. Ejectment. — In New- York, real actions have 
been expressly abolished ; and there, and m]moei 
of the middle, southern and western &i%i%nj titles to 
real estate are tried by the action of Trespass and 
Ejectment. 

(a) Supra, 1. 
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To lay the foundation for this action ; according 
to the English practice, still adhered to in some 
States, the party claiming title enters upon the land^ 
and there gives a lease of it to a third person, who, 
being ejected by the other claimant, or some one 
else for him, brings a suit against the ejector in his 
own name. The lessee, to sustain the action, must 
prove a good title in the lessor ; and, in this col- 
lateral way, the title is tried. For the purpose of 
dispensing with the above-mentioned forms, this 
action has been made substantially a fictitious pro- 
cess. The defendant agrees to admits on the trial, 
that a lease was made to the plaintiff, that he en- 
tered under it, and has been ousted by the de- 
fendant, — or to admit " lease, entry and ouster," — 
and that he will rely only upon his title. An actual 
entry, however, is still supposed ; and therefore 
ejectment does not lie, if the right of entry is gone. 

In New-York, by the Revised Statutes, the 
above fictions are all abolished, and the writ of 
ejectment is made in substance like a writ of entry, 
setting forth possession hy the plaintiffs and an un- 
lawful entry on the part of the defendant. The 
action is also extended to all cases whei'e a writ of 
right would lie. No actual entry is necessary. 
Within five years, the defendant may obtain a new 
trialj if justice require it.(a) 

5. Trespass for mesne profits. — In the above- 
described actions for the recovery of lauds and 
tenements, only the property itself is recovered, 



(a) In the same State a process is provided, by which an occupant of 
land for three years may call upon any adverse claimant to come forward 
4uid aasert his title, or be for ever barred. 

20 
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or at most merely nominal damages in addition. 
To supply this deficiency, and effect justice between 
the parties, a subsequent action is provided, by which 
the party, who has regained his estate, is enabled 
to obtain indemnity for its detention and the loss of 
the profits while it was held by the disseisor. This 
is an action of trespass, — usually termed *^ trespass 
for mesne profits." It alleges, that the defendant 
turned the plaintiff* out of possession, and kept hin 
out and deprived him of the profits, for a certain 
length of time. 

The right to bring this suit is a necessary con- 
sequence of a recovery in the action of ejectment ; 
and that recovery is conclusive evidence of the 
plaintiff^s claim, from the date of the lease which is 
set forth in the former action. The same statute 
of limiteUionf however, applies to this, as to other 
actions of trespass ; nor, unless by statute provision^ 
can it be brought against the executor or admims- 
trator of the wrong-doer, because it is for a tort 
and not for a debt. (a) 

Recovery in a real action is not conclusive of a 
right to sue for mesneprofits. It exists, only where 
the demandant, who has recovered the seisin, had 
a right of entry at the time of bringing his suit. 
Hence it does not lie after recovery in a vrrit cf 
r^^t,astbis admits the X^x\9lx\\! %right of possession^ 
Nor can a mortgagee, who has recovered a judg- 
ment to foreclose the mortgage, sustain an action 
for the mesne profits, even from the commence- 
ment of the former suit, because such suit is subr 

(a) See B. IV., ch. 6, 6. 
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stantNrlly for the enforcement of a debt^ and the 
inters is a compensation for the detention of the 
land, (a) 

The damages^ in this action, are not limited to 
the rents and profits actnally received by the 
defendant, bnt may be enhanced by ariy circum- 
stances of aggravation in the ooster, or any injary 
done to the estate even by accident. On the other 
hand, this is considered a liberal and equitable 
action, in which the defendant may claim every 
equitable allowance, — as for instance taxes and re- 
pairs, — especially where he came into possession 
under a supposed legal title. Whether allowance 
shall be made for new erections or permanent im- 
provementSf seems somewhat doubtful. In Massa- 
chusetts, the mesne profits are recovered in the 
real action itself. Of course, a subsequent suit is 
dispensed with. 



CHAPTER VIII. 



INJURIES TO REAL ESTATE WITHOUT AMOTION. 

1. Trespass. — This BignifieB an unauthorized en- 
try by one roan upon the land of another. The re- 
medy is an action of trespass *^quare clausumfrs- 
gitj^ for breaking the plaintiff's close. Every 
one's land is constructively, though not actually, 
enclosed ; and the legal boundaries are broken by 



(«) See B. v., ch. 6, 8. 
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any unlawfal intrusion. There is also a construc- 
tive damage t in all cases, which the writ always 
alleges, — viz. treading daum and abusing the herb- 
age. 

Property, and possession, or an immediate right 
to possession, of the soil, or the vesture and herb- 
age, — are necessary to sustain this action: One 
seized in law, but not in factf — as an heir after the 
ancestor's death, and before entry,— cannot bring 
trespass. * 

A man is answerable also for the intrusion of his 
cattle upon the land of another ; who may either 
take and keep them, as *' damage feasant,"— doing 
damage, by the process oi distressed) till satisfaction 
is made ; or may bring an action against the owner. 

Where the trespass is in its nature continuotLS^ — 
as by the defendant's cattle remaining on the land, 
— the injury may be alleged as continued from day 
to day, or ** laid with a continuando ;" or else re- 
peated acts may be charged, as done at different 
times within a certain period. 

Under certain circumstances, it is no trespass to 
enter another man's land or house without permis- 
sion ; for instance, a public inn ; or for the purpose 
of paying or demanding money which is there pay- 
able ; or of executing legal process, such as a war- 
rant or execution ; or of hunting ravenous beasts. 
But, in all such cases, as in the case of personal 
property heretofore mentioned,(i) any abuse of the 
right will make the party a trespasser ** ab initio,^ 
from the beginning ; — as where one remains in an 

(a) See Distrtu. (b) See Tre^^a$$ ab inUU. 
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ino an unreasonable length of time, and against 
the positive command of the landlord ; or where 
one, having a right of common, cuts down a tree- 
npon the land. 

A rightfnl owner may in some cases enter upon 
a wrongful occupant, even by force, without being^ 
a trespasser, (a) 

2. Nuisance. — A nuisance is any thing which 
works hurt, inconvenience, or damage. Nuisances 
are of two kinds ; public or common, which affect 
the community, and are a subject of public prose- 
cution, as, for instance, any obstruction to a high- 
way ; and private, which may be defined as any 
thing done to the hurt or annoyance of the lands, 
tenements, or hereditaments of another. 

Familiar instances of private nuisance(b) are the 
following, — building a house so near another, that 
the roof of the former overhangs the latter, and 
throws the water upon it ; obstructing ancient 
lights, which have existed twenty years or more, 
even though at the time of erecting the building 
which obstructs them, they are not open ; or prac- 
tising an offensive trade, so near another's premises, 
as to make the air unwholesome, or the enjoyment 
of life and property uncomfortable. And where the 
owner of a house, divided into two tenements, 
leases one of them, it is a nuisance to the tenant to 
obstruct the lights, however short a time they may 
have existed, and though there is no stipulation 
against it. But the mere interception of a pleasant 
prospect, or diminution of light, enough remaining 



(a) See ch. 7, 1. (b) See B. IV. ch. 2. 
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for comfort and practical purposes, — is no nuisance. 
So the obstruction of lights, which have been dis- 
continued twenty years. 

If a ferry is erected on a river, so near another 
ancient ferry, as to draw away its custom, it is a 
nuisance to the owner of the old one ; because he 
is bound to keep his ferry in constant repair, and 
readiness for public use, and is therefore entitled 
to a peculiar protection, corresponding with his 
burden. As a general rule, however, all campe^ 
tition in business is allowed and even encouraged 
by the law. 

The remedies for a nuisance are either an abat/^ 
ment or removal of it by the injured party himselfi 
doing no wanton or unnecessary injury, after whibh 
no action can be brought ; an a4:tion on the case for 
damages, in which every continuance of the nuisance 
will be held a new one, and exemplary damages 
given for persisting in the wrong ; or finally, a spe^^ 
cific unit, now generally exploded, but still in use iu 
New York, by virtue of which judgment is rendered 
for abating the nuisance by legal process. A Court 
of Chancery sometimes interferes, in case of nui- 
sance, by injunction. No length of time can legal- 
ize a public nuisance, though a private suit may be 
barred. 

The subject of nuisance has been treated, in the 
several States, as peculiarly proper for statute re- 
gulations ; and many salutary acts have been passed, 
which differ in details, but are similar in their general 
objects and provisions. These statutes apply almost 
exclusively to such nuisances as affect the public at 
large. 



CHAPTER IX. 

JUDICIAL PROCEEDINGS FOR REDRESS OF PRITATC 
WRONGS. WRIT, SERVICE, AND ENTRY. 

I. Nature and Form of Writs. — The first step 
towards obtaining redress for a private wrong hy 
action J is to sue out a writ. 

Writs are precepts, issuing constructively from a 
Court, but in reality prepared by attorneys and 
counsellors, without special application to any ju- 
dicial tribunal. The formal parts of the v^rit, being 
substantially the same for every case, are printed ; 
and blanks left, to be filled up by such allegations 
and complaints, as the particular injury may require. 

Writs issue in the name of the Commonwealth, 
the State, or the people; are tested or witnessed by a 
Judge, his name being either printed, or filled up 
by the attorney ; and are signed by the Clerk of the 
Court. They are addressed, in form, to the sheriff 
or his deputy, or, if a sheriff is party to the suit, to a 
coroner ; and command him, in general, to attach 
the property, or take the body, of the defendant, and 
summon him to appear, or produce him, at a parti- 
cular term of the Court, then and there to ahswer 
to the plaintiff in a plea, for a certain wrong which 
is set forth in the declaration accompanying the 
writ ; and to make return of the writ at the Court 
named. Attending the writ is usually a summons, 
which is to be delivered to the defendant. This is 
unnecessary when the service is by arrest ; and in 
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some cases an ctttesled copy of tbe writ is used in- 
stead of it. 

The above is the mode of commencing an action 
in the New-England States and some others. 
Other forms prevail in many parts of the country* 
The declaration often forms no part of the writ, but 
is filed in Court by itself; and the filing of the 
declaration is the commencement of suiU In New- 
York; a suit may be commenced before Justices of 
the Peace, by consent, without any writ. 

A writ is often called in law mesne process^ in dis- 
tinction from^no/j^r^c^^^ or ex^ctitum. 

II. Service of Writs. 

In New-England, the usual service of writs is 
either by attachment of property jOt arrest of the 
body. It is otherwise in real actions^ and the action 
oi replevin ; where the property itself is the specific 
object of suit, and no security is necessary. 

Out of New-England, attachment of property is 
for the most part unknown, — except in cases of ah- 
sconding, non-residence, or imprisonment^ of the 
debtor ; and upon affidavit of the creditor. 

In most of the United States, imprisonment for 
debt has been either abolished or greatly restricted. 
In Massachusetts, no person can arrest another,, 
without first making aflidavit that, he apprehends 
his escape or avoidance, and has a just demand 
against him. A similar rule prevails in other States 
Special exemption is provided for females. 

In New- York, actions are brought, either by a 
*' capias," or arrest, which lies, in certain cases^ 
both for debts and for torts ; by a summons, against 
corporations ; or hy filing a declaration in Coturt^ 
and serving a notice upon the defendant. 
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In general, the same writ cannot be served by both 
an attachment and an arrest. Bat in Connecticut, 
after service of a writ in one way, and before the 
return, it may be served in the other. In Rhode 
Island, property is attached only where the defend- 
ant cannot be found for arrest. 

A writ cannot be served, either by attachment or 
arrest, by breaking into the defendants dwelling- 
house. A man's house is ** his castle," and the law 
will not suffer it to be invaded. But an inner door 
maybe broken, after an entry through the outer one* 

Any alteration of a writ after service renders it 
void. 

III. Attachment. 

1. What constitutes, and the mode of proceeding 
in an attachment. — For the purpose of making an 
attachment, the officer, on receiving the writ, may 
seize the property of the defendant and keep it in 
his own custody. The universal practice is, how- 
ever, to allow the defendant to keep possession of 
the property, on giving receiptors, so called, for 
its forthcoming to meet the execution. To consti- 
tute an attachment, the officer must have the pro- 
perty under his control ; and, if he leave it, it may 
be attached in some other suit, and the officer will 
be liable for the loss to the first attaching creditor* 
So delivering it up to a receiptor is, it seems, an 
abandonment, which authorizes a new attachment, 
and the officer must look to the receiptor for his in- 
demnity. But the officer may appoint a keeper, 
whose possession will be equivalent to his own. 

In New- York, the officer does not seize the goods> 
but may take the defendant's books and papers. 



y 
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An attachment being merely for security^ and 
prior to any debt proved or judgment recovered 
against the defendant ; of coarse the property can- 
not be absolutely disposed of as it may on execntum. 
In MassachusettSy and probably other States, how- 
ever, to save the expense of keeping from the com- 
mencement of suit till final judgment, the property 
may be sold by consent of parties, and the proceedi 
remain in the officer's hands, as the goods them- 
selves would, to satisfy the execution^ And, if the 
goods be in their nature perishable, or require 
extraordinary expense in keeping,— ^s, for instance, 
live stock, provisions, &c., — they may be sold, 
after certain formalities, on the application of either 
party. 

In New- York, if goods attached are claimed by 
another person than the debtor, the officer mrn- 
mons a jury to try the title. In the same Btate, 
vessels are placed on a different footing, in respect 
to attachment, from other property. 

2. What may be attached. — Both real and per^ 
sonal estate may be attached. And, in attaching the 
former, the officer is not bound, nor even permitted, 
in general, to take possession^ as in case of goods ; 
but the attachment consists merely in his noting 
the time of receiving the writ, in Massachusetti» 
and probably other states, recording his doings at 
the public office of the county, and in making a re- 
turn accordingly ; and this incumbrance will have 
precedence of all subsequent conveyances. This » 
called private attachment. In Rhode Island and 
New- York, puMic notice meat be given. In the 
latter State, neither real nor personal property is 
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taken and kept ; but trustees are appointed^ and an 
equal distribution, it seems, is afterwards made 
among all the creditors. 

For the benefit of poor debtors^ some articles are 
exempted from attachment ; — not exceeding in value 
a certain and small sum, and being in their nature 
indispensable for a family ; such as furniture^ fuel, 
clothing, bibles, school-books, military accoutre- 
ments, &c., and, in some States, pews and tombs. 
Similar exemptions are provided, in New York 
and elsewhere, from the process of ^i^tr^^^ and that 
of execution. Upon the same principle, tools of 
trade are exempted. In New- York, the 'value of 
the latter is limited to twenty-five dollars, — in Rhode 
Island, thirty, — in Massachusetts, fifly. The ex- 
emption applies to the tools used not only by the 
party himself, but hj journeymen, if it is usual to 
employ them in the business. The term '' tools," 
however, means implements used by the hand of one 
nmn, and not complicated and expensive machine- 
-ry, such as printing types and forms. 

In geueral, private papers and account books can- 
not be attached. Otherwise in New-York. 

Since an attachment requires actual possession 
by the officer, such articles cannot be attached, as 
would be destroyed or greatly injured hy removal, 
— as, for instance, green hides in a vat. 

In most of the States, special provision is made 
by statute, for the attachment of property in its na- 
ture intangible or documentary, and of merely 
equitable interests. Of the former description are 
shares in incorporated associations, or the franchises 
themselves, and of the latter, equities of redemption. 
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8. Effect of an attachment. 

By an attach ment, the officer acquires a lien upon, 
aod a right to possession of, personal estate ; and 
may maintain an action against any one who 
wrongfully interferes with it. The attaching cre- 
ditor gains no title whatever ; nor does the debtor 
lose his right ; — but^ till after judgment and ezecu- 
tion in the action, the general property is in abey- 
ance, or uncertainty and suspension^and the special 
property of a bailee(a) in the officer. If the suit 
terminate ybr the plaintiff, the goods are held by 
the attachment for a pertain period after judgment, 
— usually thirty days, — and sold upon execution, 
and the proceeds paid over to the creditor. On the 
other hand, if the defendant prevail in the suit, the 
goods shall be restored to him, or accounted for bf 
the officer. 

Real estate, after attachment, may be conveyed 
by the debtor, subject to the lien and incumbrance ; 
and the purchaser will have a right to clear it off by 
paying the debt. 

The same goods may be attached in different 
suits by the same officer ;(b) and the creditors shal^ 
be satisfied in the order of their attachments. In 
New- York, Massachusetts, and probably other 
states having an insolvent law, after an attachment 
by one creditor, others may become equal sharers 
by application to Chancery ; and trustees will be 
appointed to take charge of the effiScts, as in casee 
of insolvency. 



(a) QeeLien, 

(h) Id CoDDecticat, they may be attaehed^by diflbrent officen. 
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Goods held by a United States collector, as se- 
cority for duties, are not subject to attachment by 
a creditor of the importer^ though he offer to give 
such security. 

To guard against fraud and collusion, statutes 
have been passed in some of the States^ by which 
a subsequent attaching creditor is allowed to come 
into court, and contest the claim or debt of a prior 
attaching creditor, — the debtor himself making no 
defence. The application, in such case, sets forth 
a suspicion of connivance between the first attacher 
and the defendant, to secrete the property from other 
creditors. To sustain it, however, actual fraud is 
not necessary, but only legal or constructive fraud ; 
as, for instance, when the first suit is brought upon 
a debt not yet due. Although this defence pre- 
supposes fraud in the defendant, yet his admission 
of the debt is received in evidence, subject however 
to be weighed by the jury, 

IV. Foreign Attachment. 

There are certain kinds of personal property, or 
certain situations in which it may be placed, to 
which the common process of attachment does not 
apply. For the purpose of reaching these cases, a 
distinct process is provided, called the trustee process 
or foreign attachment. This exists in nearly all the 
States, and in some is the only kind of attachment 
that is known. 

I. Nature and form of the trustee process. 

To a trustee process there are three parties in- 
stead of two ; — viz. the plaintiff; the defendant or 
principal defendant, as he is usually called ; and 
the trustee or garnishee. The latter is summoned 
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in tb€ Bitky as having in his bands ^^ goods, effects, 
or credits" belonging to the defendant ; meaning 
thereby, that he either has possesnon of certain per- 
sonal property of the defendant, or dse is indebted 
to Atm, which property or debt is designed to be 
secured in his hands, for the benefit of the attach- 
ing creditor. After service of a trustee process 
upon him, the trustee cannot safely pay the debt or 
deliver up the goods to the principal defendant, 
being accountable therefore to the creditor. 

Upon a writ of foreign attachment, the defend- 
ant's property in his own hands may be attached as 
in other cases ; but he cannot be arrested. 

The question, whether the trustee shall be heM 
accountable or not, — or, in legal language, whether 
he shall be charged or discharged^ — is in general 
tried by the Court, upon his answers under oath ; 
though, in some of the States, the parties may have 
(ijuTyy if they desire it. 

Foreign attachment is a very appropriate remedy 
in cases of supposed secrecy and fraud ; and is 
constantly resorted to, to test the fairness of 
assignments for the benefit of creditors.{a) A 
trustee process takes precedence of the claim 
of any creditor, who signs the assignment after 
service of the writ. But the law so far favors as- 
signments, that, if the trustee holds personal effects, 
which are trusteeable, and lands or choses in ae^ 
tionj which are not ; he will not be bound to pay 
other debts with the latter, so as to leave the former 
to be secured by the attachment. 

{a) See AttignrMntfor creditors. 
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2. What may be attached by the trustee proceee. 

Tbere are Gerti^in casea, where gpod& and credits 
are not subject to the trustee process. 

(!•) A contingent or conditional debt cannot be 
thus attached. For instance, the wages of a.sailor^ 
or the rent of a tenant, cannot be attached, before 
the voyage is ended or the rent-day arrives ; because 
the one is contingent upon the completion of the 
voyage, and the other upon the undisturbed occu* 
pancy of the premises during the whole term. 

This exception does not apply, however, to a 
debt absolutely due, though not immediately paya- 
hUr"^ debitum in praesenti, solvendnnn in future.'^ 
For instance, a bond or note not negotiable, payable 
in one year, may be secured by a trustee process^ 
as soon as it has been executed. Where one con- 
tracts to deliver specific articles at a particular time 
and place, he cannot be charged as trustee of the 
promisee, unless the plaintiff recover judgment be- 
fore the time of payment arrives, and the officer be 
then ready at the place with his execution, to re- 
ceive the goods instead of the creditor. (a) 

Nor does the exception apply to a case, where the 
contingency relates not to the debt or property it- 
eelff but to the person who may legally claim it* 
For instance, one who has goods in his hands, the 
title to which is in controversy between the defend- 
ant and a third person, may be trusteed ; and will 
be charged or discharged, as the title shall appear 
to be in one or the other of the claimants. 

(2.) Negotiable instruments are in general cx- 



(a) Jeuxit y. Bacon^ 6 Mosc 60. 
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^esame reason does not apply to other debts. 
^e may be assigned ; but, as they are not nego- 
^f^/e, an assignee takes them at his own risk, and 
^e debtor may make any defence which he could 
^ave made against the original creditor.(r) Hence, 
it would be a good answer to a suit by such as- 
signee, that the debtor had been charged as the 
original creditor's trustee. And he is entitled to all 
off-sets, of which he could in any form have availed 
himself in a suit by his creditor, and shall be charged 
only for the balance. 

To protect the rights of an equitable assignee, 
provision is almost universally made for bringing 



(a) SeeB. IV. ch. 10,2. 

(6) In Connecticut and New-Hampshire, negotiable inBtraments are 
not exempted from the trustee proceM, while they remain in the bands of 
the original holder. 

(c) See Chose in Action. 
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as a paFty to the suit, wlieii the trua- 
eloseg a probable aMignmeiiU 
al rule is, that soch 6jliet9^ owif 
Ai the trustee process, as mi^ht be 
Action. Therefore notes, account-books, 
^ papers of the defendant, in another's 
, cannot be thus taken. 
y^4.) One cannot be trustee for goods, of which 
he has merely constructive possession ; — as, for in- 
stance, a ship at sea ; because he could not expose 
it -to be taken in execution, according to the requi- 
sition of that process. 

(5.) In general, persons holding money or goods 
of another by virtue of legal or official authority^ 
cannot be trustees. For instance, an executor is 
not trustee of a legatee or heir ;(a) nor a sheriff, of a 
judgment creditor, for the proceeds of his execu- 
tion.(i) The reasons are, that property so situated 
is not ** entrusted and deposited" by the debtor, ac- 
cording to the words of the statute ; and also that, 
in such cases, the duties are imposed by law, and 
it will not authorize any impediment to their regu- 
lar execution. 

(6.) A debtor is not liable to the trustee process, 
if his creditor has previously brought a suit upon 
the claim, and the suit has proceeded to such a 
point, as precludes the debtor from setting up this 
process in defence ; because, if it were otherwise, 
he might be twice compelled to pay the same debt. 
Upon this ground, a judgment debtor is not, in 
|[eneral, liable to be trusteed ; nor one who has been 



(a) Otherwise in Massachasetts. (b) Otherwise in New Hampshire. 

21 
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sued, and a verdict or award rendered against him, 
upon which judgment and execution follows as a 
matter of course. 

3. Judgment and execution in the trustee process. 

The object of a trustee process, in reference to 
the supposed trustee, is to substitute the attaching 
creditor for the principal defendant, and not to 
create any new debt or liability. Hence a judg- 
ment in this process is a complete defence j to any 
action by the principal defendant againsthis former 
debtor. Upon the same principle, as has been 
seen, if the principal defendant has already com- 
menced a suit, and the case is so situated that no new 
defence can be made ; — the debtor cannot be trus- 
teed, because he might thus be compelled twice to 
pay the same debt. The mere commencement of 
an action, however, has not always this effect. In 
Massachusetts, the pleadings must have been closed. 
.It has been held, that if a contract is made and to 
be performed in another state, the promisor cannot 
be charged in Massachusetts, as trustee of the 
promisee ; because a judgment in this process might 
be no bar to a suit there, as the ^* lex loci con- 
tractus," the law of the place of contract, would 
govern. But in another case, a distinction is made 
between a foreign country, which was the case abovd, 
and another of the United States. In the latter, 
more respect would be shown to a judgment of the 
court in Massachusetts, by virtue of the constitution 
and laws of the Union, than in the former ; and 
consequently there would be less danger of preju- 
dice to the party summoned as trustee. (a)* 

(a) Kidder v Packard, 13 Mass. 80 ; Parker v Danforth, 16, 303. 
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A judgment for the trustee is, of course, no de- 
fence against a subsequent suit by the principal 
defendant ; because a man might thus defeat an 
honest debt by his own oath. 

The execution, in a trustee process, runs against 
'^ the goods, effects, and credits" of the defendant 
in the trustee^s hands. If he does not expose them 
to the officer, or satisfy the execution, a new writ, of 
" scire facias,'' issues against him alone, and the 
execution upon this writ runs, as in other cases, 
against his property and person. 

V. Arrest and Bail. A defendant is in law ar- 
rested, after either a manual seizure by, or a volun- 
tary surrender to, the officer ; so that a subsequent 
escape will subject the latter to an action by the 
creditor for all the damages. thereby sustained. 

Upon grounds of public policy, the law gives a 
privilege from arrest to persons in attendance upoa 
courts of justice or legislative assemblies, and in a 
few other cases. 

After arrest, the defendant has the privilege of 
giving bail ; that is, of obtaining a release by exe- 
cating a bond with sureties, called bail, for his ap- 
pearance to abide the event of the suit brought 
against him. The defendant himself must sign the 
bond, and, in relation thereto, is called the principal. 

In New- York and some other States, bail is of 
two kinds, bail below, and bail above. The former, 
taken at the time of arrest, become responsible 
merely for the defendant's appearance at courts 
Bail above are taken in court after the return of the 
writ, and are answerable for the defendant's abiding 
the judgment which may be rendered against him ; 



8t4 PRIYAT'E WR0NG9. [Q* ▼!• 

that is, for his remaining within the county where he 
was arrested, so that he may be taken in execution 
unless he satisfies the debt. In New England, th^ 
only bail is that taken at the time of arrest ; the ob* 
ligation of which is the same as that of the bail 
above in New- York, 

The ofiicer is responsible for the sufficiency of the 
bail at the time, but not for their future solvency. 
But, if he require excessive and unreasonable bail, 
and, for want of it, the defendant is imprisoned, he 
shall be released by habeas corpus. 

No action can be brought against bail, till an exe- 
cution has been issued against the principal, and 
a return of diligent search and *'non est inventus," 
— not to hefoundy made upon it by the sheriff. The 
form of action is usually scire facias(a)f but some- 
times debt(b)f and it is brought in the name of the 
judgment creditor. Actions against bail are lim- 
ited, in Massachusetts, to one year from judgment 
against the principal. A similar limitation prevails 
in other States. 

Bail are discharged from their liability, by any 
event which renders it absolutely impossible to sur- 
render the defendant ; for instance, by his death, if 
it occur before the return-day of the execution. 
But a covenant by the creditor, after taking bail, 
not to arrest the principal for a certain time, is no 
discharge of the bail ; because it is a mere collate- 



(a) Scire facias is a tor it of summons, as the name imports, served 6y 
copy, and authorizes neither an attachment nor arrest It is usnaUy 
brought upon judgments OTid records, 

(b) In Massachusetts, this action does not lie. Crane v. Keafingi 13 
Pick. 889. 
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ralpromisef for breach of which damages may be 
recovered, and Dot an actiutl release. Bail are in 
general allowed to surrender ^ at any time before 
final judgment against them ; and this may be done 
either to the officer or gaoler^ or in open court. 

Bail are understood in law to have the principal 
in their custody ^ and may therefore take him at any^ 
time without legal process. The circumstances 
which protect from an arrest^ are no protection 
against such a seizure. It may be made on Sun- 
day ^ in a man's own house^ or in another State. 

There is no specified time^ within which a Creditor 
must take out execution against the principal, in 
order to charge bail. After receiving the execu- 
tion, the officer is bound to use dtie diligence in 
finding him, and, if he return '^ non est inventus," 
without having used due diligence, although this 
return will justify a suit against the bail, they shall 
have their remedy against the officer for a false 
return. If such a return be made hy the creditor's 
instigation^ the fraud will be a good defence to the 
scire facias. 

VI. Return of Writs. After service of the writ, 
it is the officer's duty to return it to court, with a 
brief indorsement of his proceedings. This is called 
the officer's return. In case of attachments, the 
return gives a schedule of the property, if it he per- 
sonal ; and, if r^aZ, merely states an attachment of 
all the defendants real estate within the officer's 
precinct ; or that he was arrested and held to bail, 
when such was the fact. 

An attachment of all the defendant's interest ''in 
a certain piece of land upon such a street," is valid, 
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if he own but one piece ; but if more than one, it is 
had for uncertainty ^ and no verbal evidence will be 
admitted to explain it. 

Upon obvious grounds of convenience and policyi 
the return of an officer cannot be contradicted, but 
must be taken for true. If untrue, any person 
thereby injured has a right of action against him 
for a false return ; but, as affecting the rights of 
the parties to the suit, the return is conclusive. 
For instance, where two writs are given to an officer 
at different times, and he returns a first attachment 
upon the one which he received last ; the injured 
creditor cannot claim to be first paid from the pro- 
ceeds of an execution sale, but must resort for satis- 
faction to the officer himself. 

By making a false return, an officer may oflea 
subject himself to the most severe responsibility. 
For instance, if, in advertising an equity of redemp- 
tion to be sold on execution, he omit to mention the 
place of sale, but return that he did mention it, so that 
the sale is valid ; a subsequent attaching creditor 
may recover from him the full value of the equity, al- 
though, if the officer had proceeded according to 
law, the whole would have been taken up by the 
first execution. The consequence is, of course, 
that the property pays debts to twice its value, at 
the expense of the officer. 

A return may at any time be amended, according 
to the truth of the facts, by leave of court. 

VII. Entry and Appearance. — The writ being 
returned to Court either at or before the time ap- 
jiointed, the action is entered by the attorney, by 
application to the Clerk, who makes a memorandum 
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of the names of the parties upon a record kept for 
that purpose, commonly called the docket. 

If the defendant does not appear by himself or 
his attorney to defend against the suit, he is de- 
fatdtedy and judgment rendered against him by 
default. In some of the States, it is the practice, 
after default, to settle the amount of damages, by 
a vyrit of inquiry y so called. In most cases, how- 
ever, this is unnecessary, a certain and specific debt 
being set forth in the writ and declaration, and 
judgment rendered accordingly; 

On the other hand, if in any stage of the cause the 
plaintiff abandons or neglects to prosecute his suit, 
he is said to be nonsuited, and has judgment against 
him. This does not preclude another action for 
the same cause. A positive act of withdrawal, or 

« 

retraxit, is a bar to any future suit. 

For the purpose of defence, the defendant ap- 
pearshy his attorney, who enters his name on the 
docket, and thereby prevents a default. 

After an appearance, the action is usually con- 
tinued or postponed to a succeeding term of the 
Court. There are ceriti'in pleas, however, in their 
nature formal and technical, {a) and therefore not 
favored by the law, — which must be made at the j&rst 
or return term, if at all. It is usual to apply at the 
first term, for leave to amend any defect in the writ, 
or to plead double, — that is, to make more than one 
distinct plea or answer to the action. 

In order that there may be a trial between the 
plaintiff and defendant, the allegations of the former 
by his writ and declaration must be answered in 



(a) See Pleading. 
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some way by the latter, and a precise queBtion or 
issue thereby raised. This leads us to consider 
briefly the important subject of pleading. 



CHAPTER X. 



PLEADING AND ISSUE. 



Pleading is the statement, in a logical and lega' 
form, of the facts, which constitute the plaintiff's 
cause of action, or the defendant's ground of de- 
fence. In other words, it is the formal mode of 
alleging on fA^ r^c^rd^, that which will be the sup- 
port or the defence of the party in evidence. 

The term plea, however, is usually applied only 
to the allegations of the defendant, in answer to 
those of the plaintiff. The statement of the ground 
of action, contained in the writ, is called the decla- 
ration. The plaintiff's answer to the plea, is the 
replication. Then follow the rejoinder, sur-re- 
joinder, rebutter and sur-rebutter, on one side and 
the other, if circumstances so require. Pleadings 
are rarely carried, however, beyond the rejoinder. 

The general principles of pleading apply alike to 
all the degrees or stages above enumerated, inclu- 
ding the declaration. Usually, however, less strict- 
ness is required in the latter, than in other parts of 
the pleadings. Much latitude is allowed to the 
plaintiff in his original statement, which, for the 
sake of precision and unity, must be narrowed 
down, before an issue and judgment can be had. 
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It IB one of the first principles of pleadingi to 
stmte only feictSf fbr the purpose of infbrming the 
Coorty whose duty it is to declare the lato which 
Arises upon them, and of Apprizing the opposite 
party what is meant to be proved, thst he may have 
opportunity to answer it. 

No more should be stated than is essential to the 
complaint or defence. All the allegationSi how- 
ever, which are commonly inserted, are not equally 
essential* These are of three kinds. 1. The gist^ 
or substance, which is all that it is absolutely neces- 
sary to prove, — for instance, in an action of trespass, 
** qu. claus«," that the defendant entered upon the 
plaintiff's land.-^2. The inducement, which is merely 
formal or explanatory ; as, for instance, in trover, 
that the defendant^und the goods. — 8. Aggrava- 
tion^ which is something not necessary to sustain 
the action, but serves to increase the damages ; as, 
for instance, in case of a battery , that the defendant 
was in consequence of it for a long time sick and 
disabled. 

The allegations last mentioned, as they need not 
heproted by the plaintiff, cannot be denied or tra^ 
versed by the defendant. And the Want of them 
can generally be taken advantage of, if at all, only 
by a special demurrer, hereafter to be noticed. 

There are some facts, which need not he stated, 
though their existence is necessary to sustain the 
action or defence. Of this description are all pub- 
lie facts, of which the Court will "ex officio" take 
notice, without any suggestion,-^as, for instance, 
the time and place i^ holding Courts or legislative 
aesemblies ; nU public domestic statutes ; the alma* 
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nac ; weights and measures, &c. If the action is 
founded upon a statute, and the same section which 
gives a right of action also contains an exception, 
the plaintiff must aver that the case does not fall 
within the exception ; — but, if the exception is in 
another section of the act, it is for the defendant to 
take advantage of it. 

A fact, which the law presumes, need not be 
stated^ — as, that one is innocent of a fraud or 
crime ; or that the defendant promised within six 
yearsi or was of full age when he promised. Fraud, 
crime, limitation, and infancy are matters not to be 
negatived by the party who denies them, but to be 
alleged and proved by him who would rely upon 
them. 

Upon the same principle, factsneed not be stated, 
which are more peculiarly within the knowledge of 
the other party. For instance, where the plaintiff 
has occasion to show, that the defendant is assignee 
of a lease, and therefore bound by the covenants 
contained in it ; he need not set forth all the inter- 
mediate conveyances, through which the defendant's 
title is deduced, 

A defect or omission in the declaration is some- 
times cured or supplied by the defendant's plea, — 
which admits the fact omitted. For instance, in 
an action for flowage of land^ if the declaration 
omit to aver that the flowage was caused by a mill 
dam ; the defect will be cured by a statement in 
the plea of this fact. 

There are many facts, which, though they need 
not be stated, yet, if stated, must be proved. Hence, 
all superfluow cdlegations are to be avoided. ThnSi 
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where the plaintiff is bound to state merely in gene- 
ral terms, that he has a title to certain land ; if he 
undertake minutely to set out the particulars of his 
title, he must prove them as alleged, or will fail in 
the action. 

But, where the matter unnecessarily stated is 
wholly foreign and irrelevant to the cause, it need 
not be proved. Thus, if the declaration should 
allege that a trespass was done in the night-time, 
this is termed surplusage, and may be entirely dis- 
regarded. So also, that the defendant committed 
the wrong with a malicious intent. 

A declaration may contain several counts, that is, 
distinct and entire allegations or charges, either for 
one or different causes of action. Where there is 
but one claim or demand, the plaintiff may be in 
doubt as to some circumstance connected with it ; 
as, for instance, a date, or the particular terms of a 
contract. In such case, to avoid a variance between 
the declaration and the evidence, which would de- 
feat the action, the plaintiff may make sevei'al 
counts, substantially alike, but varying in details ; 
and, if the evidence agree with either of the counts, 
he will recover. 

It will be no variance, to omit the statement of 
such part of the contract, as is not the subject of 
suit. For instance, a note sued by the payee, 
though payable to order, need not be so stated. So, 
where the action is between the original parties to 
any contract, though assignees on both sides are 
included in the contract ; they need not be named 
in the pleadings. But the entire consideration must 
be alleged ; and, in all actions upon simple con- 
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tract, hh omission to state a consideration will be 
fatal (^r) So also, in pleading a conveyance under 
the statute of uses, a good or valuable consideration 
must be averred, otherwise a declaration is bad on 
special demurrer. 

Distinct causes of action may be joined in one 
suit by means of several counts. But the demands 
tiiustbe^a similar^ nature, — admitting ^A^ same 
plea and the same judgment For instancei a note, 
an account, and a special simple contract may be 
joined ; because ^'non assumpsit" might be pleaded 
to them all. But a note cannot be joined with a 
bond. Nor, in any case, a debt with a tort, the 
general issue to which is "not guilty." Misjoinder 
of counts is ground for demurrery(b) and will de- 
feat the action ; though sometimes the plaintiff may 
amend by striking out one of them. 

In personal actions, the declaration must allege 
every traversable fact to have happened on some 
pcirticular day. That day, however, need not be 
proved to be the true one, except when stated as 
the date of an instrument ; in which case, the 
slightest deviation from the facts would be a va- 
riance and defeat the action. For instance, if the 
plaintiff alleges, that the defendant "<m the first day 
of the m^wf A promised to pay him fifty dollars,' 
he need not prove it on that day ; but, if he sets 
forth a note dated the first, and it proves to be dated 
the second day, the action will fail : because a judg- 
ment for the plaintiff would not prevent a new suit 
upon the true note, and the defendant might thus 
be held to pay the same debt twice, 

(a) SeeConsidenUion. (b) See Demurrer. 



A certain plac^, fts well as timei ia alleged Id the 
declaration. This is termed the venues apd must 
hei vnthin the county where the suit is |:irought. 
T^obX actioqs peed not l^e commenced in the QPiinty 
^here the fnwe of action arose, but wiU lie wber-Q 
ev^r the pa.Fttef|i qr one qf them^ may hf^ppen to be, 
T^hese are c^lle^d transitory actions. Local actum^^ 
9re snch as must be brought in the county where 
the debt was incurred or the injury done* Replevin 
and all actions relating to real estate are of this 
description. Mistakes of ventie are subject to 
nxnendmmt l hut a local action, coo^menced in the 
wrong county, will be ahate^ for that cause, apd, ii; 
^yia^sachysettSi double costs allowed to the 4e- 
fi9od&ut. 

la all actions upon sealed instruments^ the plaiq- 
tiflf makes proferty so called, of the deed^ by the 
worda " here in court to be produced." The de- 
fendant may then in his plea claim oyer of it, that 
i9, a hearing ; may set it forth verbatim ; and take 
the aao^e advantage of any defect, as if the plaintiff 
had himself recited it at length. 

In actions for debts^ the declaration concludes by 
alleging a breach of the contract, as follows ; " yet 
though often re(|uested, the defendant has not paid 
said eum, but neglects aqd refuses so to do." This 
is termed " licet ssepius requisitus," and is, in gene- 
ral, mere form. 

The defendant may answer the declaration, either 
by a demurrer or a plea. 

A demurrer admits the facts alleged by the plain- 
tiff, but denies that they constitute a cause of action, 
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and submits this questioDi being a question oflavo^ 
to the judgment oithe court. 

Demurrer is either special or general. A special 
demurrer excepts to ^ome formal defect in the de- 
claration, which must be particularly pointed out. 
In New- York, if judgment be rendered for the plain- 
tiff on special demurrer, it is final and decides the 
cause ; but, in general, the defendant may make a 
further answer to the action. In Massachusetts, 
special demurrers are expressly abolished by 
statute. 

A general demurrer excepts to the substance of 
the plaintiff's claim. For instance, in an action of 
slander, if the declaration sets forth words which 
are not in law slanderous, the defendant may 
demur generally, and will have final judgment in 
his favor. 

A demurrer may be made to any subsequent part 
of the pleadings, as well as the declaration. And 
judgment will always be against that party, who 
commits the first error in pleading. Thus, if the 
plaintiff demur to the plea, and the plea is bad ; yet, 
if the declaration is also bad, judgment will be for 
the defendant. 

The usual answer to the declaration is a plea. 
Pleas are of two kinds. A dilatory plea, or plea in 
abatement, is in its nature ybrmaZ,'and either denies 
the jurisdiction of the court, or excepts to some de- 
fect in the writ. Pieas in abatement, like special 
demurrers, are regarded unfavorably by the law, as 
captious and technical. They must, in general, be 
offered at an early stage of the cause, and some- 
times verified by affidavit ; and the utmost nicety is 
required in the form of them. If the plaintiff denies 
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or takes issue upon a plea in abatement, and pre- 
vails, he has final judgment ; but generally, after 
failing in this, the defendant may plead anew tp the 
merits. 

A plea to the merits, is either the general issue, 
which is a direct denial of what is alleged in the 
declaration ; or a special plea, which admits the 
declaration, but sets forth some new fact to avoid the 
effect of it. For instance, in the action of assump- 
sit, the general issue is non-assumpsit, — never pro- 
mised ; but the statute of limitations would be 
a special plea, inasmuch as it admits the promise, 
but relies for defence upon its having been made 
more than six years ago. Different pleas may be 
joined in the same action, even though to some ex- 
tent contradictory or inconsistent; as, for instance, 
the above pleas of non-assumpsit, and the statute of 
limitations. One plea will not in any way affect the 
defence under the other. Thus, in the case referred 
to, the legal effect of the latter plea is, that, if the 
plaintiff shall prove, what under the former plea the 
defendant denies, the making of the promise al- 
leged ; the defendant will show it to have been 
made more than six years before suit commenced. 
It is to be observed, however, that the practice is, 
especially in modern times, to dispense with special 
pleas in many cases, and allow matters of defence 
to be proved under the general issue. For instance, 
under the plea of non-assumpsit, the defendant may 
prove that, although he did make the promise, yet 
the plaintiff hns since discharged him from it ; or 
that he was under age when he made it. In actions 
before Justices of the Peace, special pleading is very 
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rarely used ; and it ia »ot generally reqiAirod of d^ 
feadantSi who juatify thek acte undet some ^jffieial 
authority, la Massachuaetts, apecial pleading has 
been expressly abolished, by statute. As a subalitvie 
therefor, rules of Court prescrtbe, ia erder ta pre- 
vent surprise upon the plaintiff, that all mattera af 
discharge or atoidance shall be seasonably stated 
in writing, and placed on file. These are oatted 
specifications of defence. 

There are some pleas, which admit the whole claim 
of the plaintifi", and merely question hia right to hrimg 
a suit upon it. Such is the plea of tender, which 
alleges that the defendant offered to pay the debt 
when it became due, has been ever since and is stiM 
ready to pay it. In this case, the money ia brought 
into courts to be taken by the plaintiff at kia plisaF^ 
sure. The effect of the plea, if sustained, ia merely 
to throw the costs upon the plaintiff. By a law of 
the United States, certain coins are designated as 
making a legal tender ; but it is generally held, that 
any current money will be sufficient, unless spedally 
objected to by the creditor. After a tender, the der 
fendant must have been always in readiness to pay 
— '^ tout temps prist" ; and a subsequeni denumd 
and refusal will, therefore, avoid the effect of the 
plea. A tender requires actual production of the 
money, unless the creditor by act or word, implied^ 
or expressly, waives or dispenses with such pcodae^ 
tioii. The offer must be unconditional. Thus aa 
offer to pay, if the creditor will give a receipt, is no 
tender. 

Where there has been no tender, the defendant 
may pay into court the amount justly due. And, 
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if the plaintiff proceed with the suit to recover more^ 
umi fail, the defendant shall have costsfrom the time 
of payment. 

The defendant may adntit the plaintiff's demand, 
and yet defend against it by an off-set or set-off; 
that is, by some counter-claim in his own favor. 
The right applies, in general^ only to specific debts^ 
and not to indefinite damages for tort. In New- 
York and Massachusetts, no demand can he offset, 
of which the defendant took an assignment since 
the commencement of suit. And, in Massachusetts, 
if the demand on which the action is brought has 
been assigned, and the defendant had notice there- 
of, he shall not set off any demand that he may ac- 
quire against the original creditor after snch notice. 
If a balance is fout»d due from the plaintiff, judg- 
ment is rendered therefor, in favor of the defendant. 
If the defendant in one suit is plaintiff in another, 
the judgments maybe set off; excepting, however, 
the costs in lioth, which belong rather to the attor- 
neys than the parties. Provision is also made, in 
general, for off-setting executions in the hands of 
the officer or sheriff. 

Special pleas are divided into those of justifica- 
tion, — as where an officer is sued for seizing and 
confining a person, and justifies by virtue of a torit 
against him ; of excuse, — as where one is sued for 
going upon the plaintiff's land, and sets up a license 
from a third person, who is the true owner, in de- 
fence ; or of limitation, which has been already 
explained. (a) ^ 

The replication e\i\\Gr denies the plea ; or alleged 

(a) See Limilation. 

22 
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new matter contradictory to it^ — as where the plea 
to a suit upon an arbitration-bond is^that noatoard 
was made, and the replication avers an award, and 
states what it is ; or new matter consistent with the 
plea, — as where the statute of limitations is pleaded, 
and the plaintiff* replies, that the demand is an ac- 
count between merchants \{a) or an estoppel, — as 
where, to an action for rent, the defendant pleads 
that the plaintiff* Aad! no title to the land, and the 
plaintiff* replies, that the defendant signed a lease, 
and is thereby precluded or estopped from such de- 
fence ;{b) or makes a new assignment, — as where 
the plaintiff* sues for a trespass upon ^' his farm'' 
generally, the defendant pleads that he entered 
upon a particular spot of the farm which he owned, 
and the plaintiff then replies, th^t the entry was 
upon another spot which he did not own. 

In every stage of the pleadings, when either party 
alleges new matter, he concludes as follows^ — ''and 
this he is ready to verify." On the other band, , 
when either party traverses or denies what has been 
alleged on the other side, he tenders an issue, — ^that 
IB, submits himself to trial, by the words '' and of 
this he puts himself on the country." Upon reach- 
ing this point, the case is ready for trial; and the 
only matter to be tried, is that which is finally as- 
serted on one side, and denied on the other. 

Questions of fact are tried fty jury. A jury con- 
sists of twelve men, returned or sent to the Court 
froni diff*erent parts of the county where it is hel(t 



(«) See Lunitatian. (b) See Estoppel 
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to try such questions as may come before them. 
The mode of selecting jurors is a subject of statute 
regulation in the several states, and need not be 
particularly described. In New-York, a list is 
made out by the clerk of the county ^ and, in Massa* 
chusetts, they are chosen by the selectmen of each 
town. Two juries, or twenty-four persons, are re- 
turned, together with a number of supernumeraries, 
to guard against the sickness or other disability of 
the rest. 

, A jury, when seated in order for the commence- 
^ment of a trial, is said to be impanelled^ and is 
sometimes called '^ the panel.^^ 

Either party may challenge^ that is, object to, the 
whole jury, if improperly and illegally returned ; or, 
which Is more common, some particular juryman, 
as under the influence of partiality or interest, or in 
some other way disqualified to serve. 

If, for any cause, the panel cannot be filled from 
the regular jurors, the vacancy may be supplied 
from persons casually present, who are then called 
** tales-men." 

The jury are sworn to try all causes " according 
to the law and the evidence." 

The cause is opened to the jury, after reading 
the declaration and pleading, by the plaintifi^'s 
counsel^ who states briefly the nature of the action, 
and the evidence which will be offered to sustain 
it. After this evidence has been heard, the de- 
fendant's counsel pursues the same course ; and 
the cause is then argued to the jury on the one side 
and the other, upon the testimony which has been 
given. 

The important subject oi evidence will be consi- 
dered in the next chapter. 



CHAPTER XL 

ITIDBSfCB. IfATOKE AND GENERAL PRINCIPLES M* 

EVIDENCE. 

All facts and circamstancesi from which any 
reasonable inference can be drawn, as to the truth 
or falsity of the isstie or disputed fact, are admissi- 
ble in evidence. They must be proved, howevei*', • 
by legal and competent means, the nature of which 
will be hereafter considered.(a) 

Evidence is either direct and posttwCf where wit- 
nesses swear to the very fact in issue ; or drcuni' 
stantial and presumptive, where other facts are 
proved, from which this may be inferred, as usually 
or necessarily connected with them. 

Presumptions are either of law or of fact. The 
former are inferences, uniformly and necessarily 
drawn, by the Court, from facts proved. Thus, if 
an indorsee have put into the post-office a letter, 
containing notice to the indor8er,(&) it is a presump- 
tion of law, not open to dispute, that the latter re- 
ceived it. fn other words, such a proceeding is 
constructive and legal, though not always actual, 
notice. 

Presumptions of fact are inferences usually but 
not necessarily drawn, from facts proved, by the 
jury ; and are open to explanation and contradic- 
tion by other evidence. Thus, in the action of 

(a) Ch. Xn. (b) See B. 4, ch. 10, 3. 
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trover f (a) demand and refusal are strong evidence 
of conversion^ but not so conclasive, that the Coart 
can draw froofi them a presumption of law. They 
mnst be lefl to the jury. 

Although presumptions are the chief foundation 
of judicial proceedings^ yet there are certain facts 
or statements, which, while they haye some ten- 
dency to prove the point in issue, for peculiar rea- 
sons are not admitted in evidence. This exclusion 
is founded upon one of two considerations ; first, 
that the proof proposed is indirect and uncertain ; 
or, second, that its admission is improper and im- 
politic. 

I. 1. Upon the former ground, hearsay evidence 
is in general inadmissible. 

Hearsay evidence consists of declarations, either 
verbal or written, made out of Court. These are 
not regarded as facts, but as mere statements, liable 
to vagueness and uncertainty, and, above all, want- 
ing the solemn sanction of an oath, and the im- 
portant test of cross-examination. For these rea- 
sons, a witness will not be allowed to testify what 
another person said ; nor, in general, will any writ- 
ten paper or docament be received as evidence of 
the facts which it contains. 

There are many exceptions however to this rale: 
(!•) Public documents of any kind, — such as pro- 
clamations, statutes, and records, — thoogh strictly 
written declarations, are respected,, as being con- 
stituted by proper authority for the perpetuation of 
important facts, and therefore received in evidence. 



(a) See TVorer. 
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(2.) Whenever the declaration is in itself a fact^ 
and a part of the ''res gestae/' it is admissible in 
evidence. In other words, a declaration is admis- 
sible, the truth of which does not turn upon the 
veracity oi ihe person making it^ but may be judged 
of from its connexion with the otiier facts of the case. 
Thus, where one person claims certain goods 
against the attaching creditors of another, who has 
absconded ; the declaration of the latter, accom- 
panying the act of showing the goods to the plain- 
tiflf, that they were the plaintiff^ s, is admissible. 
The declarations even of a party himself, and in 
his own favor, if accompanying acts, have sometimes 
been received. As where a person, on receiving 
an injury, immediately complains of it, and charges 
the defendant « with its commission. So, where a 
horse was sold to the plaintiff, and afterwards at- 
tached by creditors of the vendor, upon the ground 
of a fraudulent transfer ;(a) evidence was received, 
to repel this imputation, that the plaintiff informed 
the keeper of the horse that he owned him and 
would pay for the keeping. To prove a convey- 
ance fraudulent, declarations of the grantor are ad- 
mitted, if made before, but not after, the convey- 
ance. They are also admissible to prove the con- 
trary. For the former purpose they may be re- 
ceived, without showing that the grantee was privy 
to them ; but will have no effect, unless knowledge 
on his part be proved. 

(3.) There are certain peculiar cases, where hear- 
say evidence is received, under the form ofreputa- 
tion and tradition. 

§ 

(a) See FVauduiaU Canveyanoe, 
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In questions of character^ this evidence is of 
coarse admitted ; — because character itself is no- 
thing but reputation. In all criminal trials^ the 
defendant may offer evidence of his good character, 
which however will weigh but lightly against posi- 
tive testimony ; but, in civil actions^ such evidence 
18 inadmissible, until the character is impeached. 
A witness may be discredited by evidence of bad 
cbaractcrybr truth and veracity ; and to this parti- 
cular the inquiry must be strictly confined. After 
such an attempt, evidence has been held admissible, 
to support the witness' character, of his general good 
conduct. 

Common reputation is also admissible to prove a 
pedigree; that is, the state of a family j in regard to 
the relationship of its different members, their births, 
marriages, and deaths, — more especially those which 
are so ancient as to preclude direct testimony of 
their occurrence. Upon this principle, the habitual 
association of a man and woman, and their practice 
of addressing each other as husband and wife ; a 
pedigree hung up in the mansion, or entered in the 
family Bible ; a monument with its i,nscriptions ; a 
parish register; and the declarations of persons 
connected with the family, since deceased, — are re- 
ceived in evidence. 

Reputation and tradition are also evidence of 
prescriptions and custom8.(a) But only on the fol- 
lowing conditions. First, the right or privilege 
claimed must be shown, by the common proofs, to 
have been exercised at a recent date ; and then, for 
the time beyond living memory ^ old persons may be 



(a) See Prescriptum, Custom. 
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called to testify ivhat they have heard otherB, since 
dead, say on the subject. 

Secondly, the right must be a public^ not a pri- 
vote one. Thus, it mnst relate to parishes, com- 
mons, highways, or public boundaries, which coo^ 
cern a large number of people ; and not to indi- 
vidual persons or estates, because the latter are not 
likely to be a subject of general knowledge and re- 
mark. And, upon the same principle, a particular 
fa£t cannot be proved in this way, — as, for instance!, 
that a piece of land belonged to a particular estate* 
Authentic histories however are usually admitted to 
prove facts ; and ancient deeds and other documents,, 
found in their proper repositories, are received as 
evidence of title, after a recent possession of the 
premises has been proved, consistent with, and na* 
turally explained by them. 

Thirdly, this evidence, being in its nature falla- 
cious and exceptionable, is not admissible, wher^ 
the declarations were made ^^ post litem motam ;'* 
that is, after the subject became matter of legal 
controversy f and was therefore liable to excite pre- 
judice and partiality in those acquainted with iL 

(4.) The objection to hearsay of course doe9 
not apply to a party^s own admission againJt him- 
self. This is received as strong evidence, but not 
in all cases conclusive. For instance, after admit- 
ting his signature to a note^ one may still offer evi- 
dence that it is a forgery. And an admission mofft 
always be taken in connexion with any accompany- 
ing declaration ffivorahle to the party, which how^ 
ever may be disproved by other testimony, and will 
be received with great caution. The admission of 
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one joint contractor may be used against all ; but 
the joint concern must first be shown by other 
proof. An ojQer to pay money, by way of compro- 
mue, cannot be used as an admission. Nor will a 
party's admission as to the legal effect of his con- 
tract have any operation whatever. For instance, 
an ^admission that one is bound to pay tke debt of 
another^ because he promised verbally to do it, 
would not prevent him from showing the promise 
void under the statute offrauds.(a) An admis- 
sion, contained in a sealed instrument, is termed an 
estoppel ; and is so conclusive of the fact admitted 
as to constitute a distinct kind of replication in 
pleading.(i) For instance, the sureties in a bail- 
bond(c) are estopped to deny that the principal was 
arrested ; and those in an administration-boiid, 
that ifae principal was appointed administrator.(€{) 
(5.) Hearsay evidence is admitted of such facts, as 
could be known only to afewpersons, particularly if 
th^ declaration is against the interest of the party 
making it. Thus, the entry of a steward, in bis 
accounts, of tke receipt of rents, is admissible to 
prove such receipt ; the party himself being dead 
ojr absent. So, in an action by a bank againat u 
dqn^itar who has over-draum, the bank books are 
jidmissible, on proving the handwriting of the clerk, 
whp is dead or insane. 

By immemorial usage, in most of the States, 
books of account are admitted, to prove the sale and 
delivery of goods and merchandise. They must be 



(a) See SUUvU <f Frauds. (b) See Replication. 

(0) BteBml {i) See Admmisiralor. 
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verified, however, if the charges were made by the 
plaintifi", by his suppletory oath. He is sworn to 
make true answers to questions relating to his 
books ; and is then interrogated, whether they are 
his original entries^ made at or about the time 
which they purport, and whether they are true. No 
book will be received, which bears suspicious mat-ks 
upon the face of it ; and the credit of a book, when 
received, is always open to the jury. If the first 
charges were made in a way which renders it im- 
possible to produce them, — as, for instance, upon 
a slate or cart, they being afterwards Copied and 
rnbbed out, — it has been held in Massachusetts, 
that copies are admissible, but in Pennsylvania 
otherwise. In Tennessee, the party's own oath is 
not admitted to prove any account of more than 
two year's standing ; and, in many of the States, 
book accounts are subjected to a shorter limitation 
than other simple contracts. Where the person 
who made the charges has died or become insane, 
the books are generally admissible without his 
Buppletory oath. 

(6.) Declarations, made under the apprehension 
of impending dissolution^ are admissible, the solem- 
nity of this situation being held equivalent to the 
sanction of an oath. They are of course inad- 
missible, if made by one whose oath would not be 
received, — as, for instance, a convict. 

Upon a similar principle, evidence is received of 
what a witness swore at a former trial, he having 
since died. 

■ 

2. Upon the ground of indirectness and uncer- 
tainty the law excludes mere opinions as evidence. 
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There are some cases, however, where witnesses 
may give their opinions instead of swearing to 
Jacts. These are questions of scientific and pro- 
fesnanal skilly which ordinary men are not sup- 
posed capable of perfectly understanding. Thus, 
upon an indictment for murder, a surgeon may give 
his opinion, whether death was caused by the blow 
or wound in question. So a professional surveyor 
may give his opinion, whether certain marks upon 
a tree or stone were designed for boundaries. And, 
in questions of handwriting and identity^ opinion 
is received, as all that the nature of the case 
admits of. 

8. Evidence, unobjectionable in other respects, 
is often excluded because it is not the best evidence; 
that is, the best which the case admits of. 

This rule does not exclude any evidence in the 
abstract, but only by comparison with better proof 
that might be tiad ; and it proceeds upon the 
ground, that the party fraudulently keeps back the 
best evidence, because it would show something 
adverse to his cause. Thus the copy of a deed is 
always inadmissible, until some good reason has 
been given for not producing the original, or a 
counterpart, if there is one ; — for the latter might 
contain something, which would defeat its opera- 
tion, ^o the declaration of 9L, person cannot be proved, 
when he himself m%ht be called as awitness.(a) 

Upon this principle, a contract put in writing 
cannot be proved by verbal testimony, unless the 
absence of the written instrument be first ac- 
counted for. 



(a) The cue of an agent may eometimea constitate an exception. 
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Upon the same ground, parci or verbal evtdeoce 
ia not admissible, to alter or contradict a wriitm 
agreement, whether sealed or unsealed. 

An amhiguity, however, in a written instrutneBt 
may sometimes be explained by parol evidence. 
Ambiguities are of two kinds, — latent and patent, 
A latent ambiguity is one which arises, not frooi 
the instrument itself ^ but from some extrinsic fact. 
For instance, if an estate is devised to A B, and k 
turns out that there are two persons of that name ; 
this is a latent ambiguity, and may be explained 
by parol evidence as to the individual referred to by 
the will. A patent ambiguity is one which appeani 
bjf inspection of the instrument ; and this is Bot (^n 
to explanation by parol evidence. For instance iC 
a devise be made of certain property, and a blank 
be left for the name of the devisee ; the whole is 
void for uncertainty, and no evidence in explanalioB 
can be received. 

Ambiguities may in general be explained by the 
acts of the parties under the instrument in questioa^ 
as, for instance, the occupation of a certain pieea 
of land under a deed. And such evidence has beta 
allowed to control even express courses and dis*^ 
tances. 

A written contract, though it caaoot be varied m 
explained by any thing which took place kefore ar 
at the making of it, may be subsequently altered or 
discharged without writing ;(a) because the latter 
transaction does not control or avoid the former, bat 



(a) See Atorofum, Dtfc&orjgfe. 
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i» ratiar something independent and additional. 
So the date of an instrument is not conclusive as ta 
tlie time of signing it; and receipts maybe explained 
or contradicted by parol evidence. Parol evidenco' 
of fraud is admissible ogainst a written agreement. 
So Qj|b9 of mistake^ in equity^ if not at law. 

Upbn the principle of requiring thehest evidence^ 
the subscribing tcitness to an instrnment mustalwaya 
be produced to prove it, unless there is some special 
reason to the contrary. This rule of law is very 
strictly enforced. £ven the admission of a person, 
that he signed the paper in question, is improper 
evidence, where it is attested ; because this is the 
Hiode of authentication adopted by the parties, and 
supevsedes every other. Ho it is proper to prove 
4M ancient deed, which ordinarily proves itself^ by 
the subscribing \\ itues^, if he is Hving. But where 
a copy is Stflmitted, the original being lost, it need 
Bst be thus proved.- 

If a witness swear that he has no recollection of 
atlestiBg the instrn'ment, but knows the handwriting 
tkn be bis;-— it i^ sufficient* proof. 
^ When thesnbscribtng witness cannot be had, or 
for any caMise is incompetent to testify, his hand- 
writing may be proved-, if the instrument is one 
that tile law requires to be attested ; or, if not, the 
handwriting of the party himself. But strict proof 
wUi be required of the witness' absence or incom- 
petency. 

Handwriting is proved, either by witnesses, who 
have seen the party writCj or held a correspondence 
with him, in which their own letters were regularly 
replied to ; or, in some States, by a mere compart- 
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9on of admitted signatures with that in qaestion, — 
by the jury. 

Notwithstanding the best evidence is strictly re- 
quired, it is not necessary, in every case, to ofier the 
fullest or most direct possible proof. Thus a fact, 
witnessed by many persons, may be satisfactorily 
proved by one; and no unfavorable inference arises 
from the absence of the rest. So a purchase of goods 
may be proved without producing the bill of par- 
eels. 

The rule of course does not apply, where the 
better evidence, although once existing, is now la^ 
or destroyed, or cannot be procured by the party. 
Thus if a paper is shown, by positive or strong pre- 
sumptive evidence, to be lost, a copy is received ; 
so, if it is in the hands of the adverse party, who 
refuses, on notice, to produce it.(a) 

It should also be observed that, in many cases, 
upon the ground of public policy, the law will^^- 
sume a right or authority, from an act. Thus, 
where one assumes to act as sheriff or constable ; 
in a suit between third persons, this will be sufficient 
primd facie evidence of his authority, without 
proving his regular appointment. So cohahitatian 
is ordinarily sufficient proof of marriage. 

II. Another ground, upon which evidence is 
sometimes excluded, is that oi public policy. 

1. It has been already seen,(&) that a husband 



(a) In New- York and some other States, the Court have power to com- 
pel the prcductioQ of a paper. Courts of Chancery always have such 
power. 

(6) See B. 3, ch. 1, 3. 
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and wife cannot be tvitnesses for or against each 
other. Upon a similar principle, some other evi- 
dence, though in itself freedom suspicion, is exclu- 
ded, because its admission would defeat the ends of 
justice, or injure the community. An attorney or 
counsellor at law cannot be called upon to divulge 
what his client has communicated, even though he 
be willing to state it. This is his client's privilege, 
not his own. The principle does not apply to other 
confidential communications ; except perhaps, in 
some instances, to consultations and instructions 
passing between departments or members of*the go- 
vernment, which the public interest does not permit 
to be divulged. In New-York, confidential confes- 
sions to clergymen, and those which are in their 
nature professional to physicians, are also pro- 
- tected. 

2. Upon the same principle, that of public policy, 
is founded the rule, that no man shall allege his own 
turpitude. A plaintifi* cannot support his action, nor 
a defendant his defence, by showing the illegality 
of his own conduct. (a) Upon a similar ground, one 
who has given credit to a negotiable instrument, by 
indorsing it, cannot be admitted a witness to prove 
that it was void, for usury or other cause, in its crea- 
tion. The exclusion does not apply to other instru- 
ments, nor to circumstances which occur after the 
making. 

(a) Seo Public Policy, &c. 



CHAPTER XII. 

INSTRUMENTS OF EVIDENCB. 

Evidence is obtained^ — first, hy witnesieSf who 
make their statements upon the standi or ia open 
court, to the jury; or, secondly, hy written docw- 

nunts. 

I. 1. Attendance of witnesses. The attendance 
of witnesses is compelled by a subpcsna ; which is 
a judicial summons, commanding the witness to 
appear at the trial and testify what he knows, ac-* 
companied by a tender of such^^^ as the law pro* 
vides for his travel and attendance. If the subpcBna 
is wilfully disobeyed, the court on application will 
issue an attachment, capias, or warrant, for his com- 
pulsory seizure. 

The law protects WiineM^s from arrestr ** eotido^ 
iBorando,et redeundo," — in going, staying, and re-* 
turning. And the privilege applies to all examina- 
tions and trials> whether strictly judicitd or not. 
Whether it can be claimed by one who attends with- 
out a subpana, is an unsettled point. It extends to 
the witness at his lodgings. If he voluntarily submit 
to an arrest, he cannot afterwavd^ complain of it 
as unlawful. A witness may either guard himself 
by a writ of protection, which however is merely a 
notice to the officer, and cannot protect one not fairly 
entitled to it ; or, when arrested, he may be dis- 
charged by motion to the court. The privilege has 
been said to be that of the court, and not of the 
witness. 
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In New- York, exemplary damages are provided 
for wrongfully arresting a witness. A penalty is 
also imposed of fifty dollars for non-attendance 
upon summons. 

2. Testimony of witnesses. To secure the vera- 
city 9 and determine the ability and knowledge j of ^' 
witnesses, the law has provided two general tests, 
•—viz. an oath and c^oss- examination. 

A judicial oath^ is <'a solemn invocation of the 
vengeance of God upon the witness, if he do not 
declare the whole truth, so far as he knows it.'' 

Cross-eouimination is the examination of a wit- 
ness by the party against whom he testifies ; and 
takes place, after he has been examined by the 
other side, or examined in chief. The object of it 
is, in general, to detect the ignorance or falsehood 
of the witness, by minute inquiry into the details of 
what he has broadly stated. Thus, when the vera- 
city of another witness is in question, and the wit- 
ness on the stand states that his reputation for 
truth is. bad; the other party may ask, on cross- 
examination, from what individuals the witness has 
derived his information on this point. 

3. Incompetency of witnesses. 
Notwithstanding the above-named secnrities for 

trntb, there are several causes which render a wit- 
ness incompetent to testify. Competency is to be 
distinguished from credit ; the former is a question 
for the court, the latter for the jury. An incompe- 
tent witness the court will not sufi*er to testify at 
all; but, though competent, the jury are still to 
Judge whether he tells the truth. 

(1.) Religious belief. No one can be a witness, 

28 
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who does not believe in a God^ a future state of 
rewards and punishments^ and the future punish-^ 
ment of per jury .{a) With this qualification, persons 
of ail sects and nations, Jews, Mahometans, Gen- 
toos, &c., may t)e sworn, each in the form of bis 
own country which he holds the most solemn,— ft 
Jew upon the Pentateuch, a Turk upon the Koran, 
a Catholic by kissing the book. Quakers^ and in 
Massachusetts ail other persons who have con- 
scientious scruples in regard to an oath, may be 
affirmed instead of being sworn ; the form con- 
cluding '< under the pains and penalties of perjury," 
and not ** so help you God." In many States, the 
practice is, to kiss the Gospels. The objection 
from belief is usually taken from the witness' owiv 
statement, or " voir dire."(6) 

(2.) Infamy. Any person, who has been con- 
victed of some infamous crime^ is not a competent 
witness. But conviction in a foreign country of 
another State goes merely to the credit of the wit- 
ness ; Uffon the same principle, that a foreign judg- 
ment in civil actions is not conclusive evidenfje of a 
debt in our courts. (c) Infamy is proved by the re- 
cord of conviction. 

(3.) Incapacity: Children, and persons of weak 
intellect, are not absolutely incompetent, but may be 
examined by the court to ascertain their capacity, 
and admitted or rejected according to the result of 
such examination. 

(a) Id MaBsachusetts and New- York, disbelief in future punishment 
goes only to the credit of a witness. In the latter Stale, the question 
is, whether he believes in a Ocd, and in the punishment ofperfury. 

{b) Otherwise in New- York. (c) Infra II. . 
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(4.) Jnterut. No mere bias, partiality, or preju- 
dice comes nnder the legal definition of interest, 
Tbosy all relatives /except husband and wif6,(a) may 
testify for each other. Interest is in its nature pe- 
cuniary ; and must be a certain and direct eancem^ 
either in ^e event of the cause, or in the record^ forthe 
purposes of evidence. Thus, where one assigns to 
another an account or other contract not negotia- 
ble, and an action is brought upon it, as it must be, 
in the name of the former ; the latter is an incom- 
petent witness for the plaintiff, being interested in 
the event of the cause. On the other hand, if a 
general custoin or right of common is claimed, in a 
suit by one ; others who are not parties, but have 
a share in the same right if it exists, cannot be wit- 
nesses to prove it, because M^rec^re;? or judgment 
in this action might be used by them in their oum 
cause. 

A mere honorary obligation, on the part of a wit- 
ness, to indemnify a party if he lose the case, will 
not in general render him incompetent to testify. 
And where there \b a balance of interest, the witness 
is competent. For instance, if a man sells goods, 
and afterwards they are attached by his creditors 
npon the ground that the sale was fraudulent : in 
a suit between the purchaser and the attaching offi- 
cer, the seller is a good witness ; for, if the sale was 
valid, the property cannot go to pay his debts ; and 
if void, he is liable to refund the price to the pur- 
chaser. 

The inquiry, whether a proposed witness is le- 



(a) Se6B.IlL ch. 1,3. 
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gaily interested^ gives rise to many nice and subtle 
distinctions. Where there is any doubt, however, 
the courts lean in favor of the witness' competency, 
leaving his credit to the jury. 

Interest is no exception to a witness, if acquired, 
either maliciously or wantonly, since the event hap- 
pened^ which is to be proved, — as, for instance, by 
laying a wager upon the subject matter, — ^because 
this would be a fraud upon the party. 

Necessity gives rise to another exception from 
the general rule, in the case of a servant or agents 
who transacts his master's business, and, in the 
usual course of affairs, is the only person to be re- 
sorted to for proof. Thus a servant, employed to 
carry money and pay it, may prove the payment^ 
although he thereby clears himself from blame or 
liability. 

By special statutes, the members of public eorpo- 
rations, such as towns, &c., are in general made 
competent to testify in favor of the corporatiooSi 
although interested. 

Even a parly himself may, in certain instancesi 
be a witness ; but only where he alone can be sup- 
posed to kTunv the fact. The most common in- 
stance is in proving loss of a paper, in order to in- 
troduce parol evidence of its contents. 

When a witness is objected to as interested, the 
usual course is, to examine him upon the ''voir 
dire," in regard to his interest ; that is, to prove it 
by his own statement on oath of his connection with 
the party or subject matter. Or it may be proved 
in the ordinary way, by other witnesses.^ This can- 
not be done, however, after an examination on the 
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'' voir dire ;'' thoogh the testimony will be reject- 
ed, if the interest be made apparent in any stage of 
the cause. 

4. Examination of witnesses. 

Id the examination of a witness, leading ques- 
tions are not allowed, — that is, questions which 
suggest to him the answers he is to make, or ques- 
tions to which the simple reply of ** yes" or *' no'' 
would be sufficient. Violations of this rule, how- 
ever, are sometimes necessary, in order to direct 
the witness^ attention to the particular subject of in- 
quiry. And less strictness is required, where he • 
shows an evident disposition to conceal the truth 
or favor the other party. 

Where a witness has made a memorandum of 
certain facts, he will be allowed to refresh his memo- 
ry by referring to it, but not, to use it as the origi- 
nal source of his in formation, (a) 

On application of the adverse party, witnesses 
shall be examined apart from each other. This, 
however, is rarely done. 

After the examination in chief, or even after the 
witness has been sworn but not examined, the ad- 
verse party has the privilege of cross-examining. 
And he may propose leading questions. Although 
the chief object of cross-examination is to detect 
some mis-statement, yet the party cannot question 
a witness upon matters collateral or foreign to the 
issue, for the purpose of contradicting him on those 
points by other testimony, and thereby destroying 
his general credit. Any such question may be ob- 

(a) In South Carolina, it has boon hold othorwise. 
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jected to as irrelevant, and, if answered, the an- 
swer must be taken for true. 

Where a party has called a witness who is inter- 
ested against him, the other party may cross-ex- 
amine him upon the points in which he is interest- 
ed in his own favor. 

A witness is not bound to answer any question, 
a reply to which will expose him to criminal pun- 
ishment or penal liability. But the danger of in- 
curring a mere pecuniary charge^ or in any other 
way injuriously affecting his interest, will be no ex- 
*cuse.(a) Thus a witness may be asked, whether 
he did not agree to pay the debt in question. It is 
the province of the Court to judge, whether any di- 
rect answer to the question proposed will furnish 
evidence against him. If it may disclose a link in 
the chain of evidence necessary to conviction, he 
need not answer it. Whether the rule applies to 
questions, an answer to which may subject the wit- 
ness to disgrace and shame, — as, for instance, ** if 
he has not stood in the pillory," seems somewhat 
unsettled. 

The party who called a witness cannot re-ex- 
amine him, after cross-examination, except on the 
points therein touched upon. But it is to be ob- 
served, that the strict rules on this subject are in 
practice often dispensed with, either by consent of 
parties or indulgence of the Court. 

5. Impeachment of witnesses. 

The credit of a witness may be impeached, either 
by contradictory testimony, by disproving his gen- 

(a) HeM otherwise in Coimecticat, TenneMee, and Loniiiaiia. 
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eral reracitjfy or by his own previous inconsistent 
declarations. The latter however cannot be shown 
witbont first asking the witness himself, whether he 
ever made such declarations.(a) Only the general 
reputation of a witness for truth, and not particu- 
lar facts or condtu:tj can be shown to discredit him ; 
because no man would be prepared to meet such 
testimony, and its admission would burden every 
cause with a mass of collateral points, foreign from 
the issue. The proper question to be put to one 
witness respecting another is, whether he would be- 
lieve him on his oathy or what is his character for 
veracity; but, in North Carolina and Kentucky, it 
has been held that the inquiry may extend to the 
witness' general character. And any fact may be 
proved, which, while derogatory to tlie witness' 
character, tends to show a want of knowledge or re- 
wllectionj — as that he was drunk when the event 
in question took place. 

It is the general rule, that a party cannot dis- 
credit the testimony of his own witness ; because 
there would be unfairness, in giving him the benefit 
of it if favorable, and, if otherwise, allowing him to 
disprove it. Still, however, where a witness is 
called to prove a particular fact, and unexpectedly 
denies it ; others may be examined for the same 
purpose ; — as where an attesting witness denies his 
signature. 'And where a party is required to prove 
a writing by the subscribing witness, who, on 
cross-examination, swears to other facts, the party 
may discredit him in any way except by impeaching 

(a) Held otherwise in Massacbasetta ; but tbe practice is stated in the 
4ext. 
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his general varacity.(a) In one case, the three 
witnesses to a will joined in testifying to the tes- 
tator's incapacity ; and yet the will was set up upon, 
other testimony. If a witness, upon cross-exami- 
nation, contradict a deposition formerly given by 
him, the party cannot call other witnesses to sup- 
port his general character. 

II. Facts may be proved, not only by the testi- 
mony of witnesses on the stand, but by written in-- 
strument$. Under this head, we may consider ; 1st, 
the nature and authentication of written evidence, 
and, 2dly, its legal effect. 

1. (1.) Depositions. A deposition is a y>ritten 
statement of a witness^ testimony, taken, for special 
reasons, out of court and before the trial, by or ia 
presence of some officer authorized for that pur- 
pose. This kind of evidence is not favored by the 
law ; which regards the visible demeanor of a wit- 
ness on the stand, as one very important means of 
enabling the jury justly to appreciate his testimony. 
Depositions are usually allowed to be taken, in a 
pending cause, where a witness is sick, lives remote 
from the place of trial,(b) or intends leaving the 
State; Siud, for the perpetuation of evidence, — ^<in 
perpetuam rei memoriam,'' may also be taken, al- 
though no actual controversy have yet arisen. 
Provision ia invariably made for notice to the op- 
posite party. 

(a) By modern deeiaioiw, the rule agminat discrediting a party'a own 
witness seems to be restricted to an impeachment of general character 
for truth. 

(h) In New- York, it seems, this is no ground, provided the witnees ia 
MfUhin ike SUaU. 
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(2.) It haa already been 8een,(a) that written de- 
clarations are not admissible in evidence ; falling 
under the same class, of hearsay^ with oral decla- 
rations. This exclusion applies chiefly or wholly to 
documents in their nature ^Wra^^. Public doca- 
ments, or those which partake of a public character^ 
though in some sense private, are received as evi- 
dence ; and may, in general, be proved 6^ copy. 

A very important class of written instruments are 
the records of Courts. These are usually proved 
by copies attested by the clerk. If also bearing the 
seal of the Court, and certified by the presiding 
judge; — according to the constitution and laws of 
the United States, they have the same credit in 
every other State, that they would have in the State 
where they belong. A Justice of the Peace may 
certify, that he is the presiding judge and clerk^ 
that his court has no seal, and that the attestation 
is in the usual form ; — and the copy thus authen-^ 
ticated will be received in every State. 

A copy should be of the whole record ; or of sa 
much at least as concerns the matter in question. 

In general, the judgment of an inferior Courts 
which keeps no formal records, is proved by the 
customary minutes of its proceedings. Thus, a 
license to keep an inn may be proved by the msn- 
utes of the Court of Sessions, containing merely the 
name of the party, written under the head of ^^ Li* 
censes,'' — these being its only records. 

Where the law entrusts a particular officer with 
the making of copies, it also gives credit to them in 
evidence without further proof. This principle ap- 

(0) Ch. XI. (I.) 
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plies, in Massachusetts and other States, to copies 
of deeds made out by the Register. Upon the same 
principie, certificates or entries^ made by those who 
are expressly or by implication authorized to make 
them, are primd facie evidence of the facts to 
which they refer. Thus the certificate of a clergy- 
man as to a marriage. So that of a register of 
deeds, as to the time of recording a deed. And 
all public documents, which from their nature can- 
not be removed, and for copies of which no particu- 
lar provision has been made, may be proved by a 
copy, sworn to have been eoMimined with the origir 
naly — called a sworn copy. Another rule is, that 
when the original, if produced, would prove itself 
— a sworn copy is admissible. The original how- 
ever must be shown to have been in its proper re- 
pository ; and its contents will not be taken as evi- 
dence of this fact. In the case of ancient or lost 
records, copies not sworn are sometimes received ; 
or even parol evidence of them. A clerk's certifi- 
cate is no evidence of the loss of a record ; it must 
be proved, like other facts, by oath. 

In regard to statutes; those which Kte public, — 
relating to the community at large or considerable 
portions of it, — require no proof, being part of the 
law of the land ; and printed copies are used, not 
as evidence, but mere memoranda to refresh the 
memory. The same practice prevails, although not 
strictly conformable to law, in regard to the print- 
ed statutes of other of the United States, if publish- 
ed under public authority. 

Private statutes, — relating to individuals, — are 
no part of the general law, and must therefore be 
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proved, like other facts. Still, in practice, the print- 
ed copies are often admitted as evidence. 

All other acts of state, done by any department of 
the government, may be proved by the official print- 
ed copies. As, for instance, messages from the Presi- 
dent to Congress. So the printed journals of 
Congress have been received as evidence of its pro- 
-ceedings. 

Public Registers of all kinds, though not designed 
fortbe purposes of evidence, are admissible to prove 
the facts contained in them, and may generally be 
verified by sworn copies. Thus navy registers, log 
books, prison books, bank books, &c. 

2. The legal effect of written evidence demands 
no distinct notice, except in reference to records or 

Judgments. 

The record of a judgment is conclusive evidence^ 
that such a judgment was rendered, and also oi all 
legal consequences resulting therefrom ; as, for in- 

* stance, the consequence, that one convicted by such 
judgment of an infamous crime can no longer be a 
good witness. But, in regard to the facts which a 

Judgment involves, or upon which it is built ; — it 
will or will not be evidence of those facts, according 
to circumstances. 

It is a maxim of the law, that the public good re- 
quires a termination of controversies, — •* reipublicffi 
interest, ut sit finis litium." Hence, the same 
question cannot be twice tried and adjudged be- 
tween the same parties, — *' nemo debet bis vexari 
pro eadem causa ;" And the record of a former judg- 
ment will be a conclusive bar to a second suit for 
'the same matter. The general rule is, however, 
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that such j advent mast be specifically relied od 
as an e$toppel{a) or bar ; — if ofiered in evidencef it 
will be merely evidence, open to examination, — like 
any other proof. 

The above principle preclndes a second action, 
by or against the same party^ and for the same 
cause, for or against whom, and in relation to which, 
a suit has already been decided. 

(1.) In general no one is bound by, or can avail 
himself of, a judgment, unless he was a party to 
the suit, or in privity with the party, or possessed 
the power ofmakif^ himself a party, — even though 
the question be the same. Because, if the judg- 
ment were unfavorable, he has thereby lost the 
right of crosS'examination,.not being present at the- 
former trial ; and the testimony there given, with 
the judgment itself, is as to him mere hearsay: or, 
if favorable, not being a party to that suit, he may 
have been a witness, and thus indirectly testified in 
his own cause. Thus, where the question is, 
whether two defendants are partners, the plaintiflT 
cannot, to prove them such, offer a judgment 
against them in a previous suit brought by another 
person ; nor can the defendants, to disprove that 
they are partners, offer the judgment in that suit ii^ 
their favor. 

A suit between different parties is termed in law 
^ res inter alios acta.** 

Judgments, however, are binding npon primes n0 
less than parties. An heir is bound by a judgment 
against his ancestor ; an assignee by a judgment 

(a) Sm Egiopfd. 



ZII.] EVIDENCE. S65 

against his oingnor. And there are some cases, 
where, by virtae oi primttfy persons not parties to a 
former judgment are bound by it '< snb mode,'' — 
for certain parposes. For instance, if a sheriff is 
sned for some wrongful act of ki$ deputy^ and 
damages are recovered of him ; this judgment will 
be evidence, in another action brought by the sheriff 
against the deputy, of the amount ofdamage^ though 
not evidence of the deputy* s misconduct. So where 
one, having a warranty deed of land,(a) is evicted or 
dispossessed by the suit of an adverse claimant ; the 
judgment is evidence, in an action upon the war- 
ranty, of the eviction itself but not that the adverse 
tide was good. In both cases, however, if the par- 
ties ultimately liable had notice of the first suit, the 
judgment will be no less conclusive against them, 
than if they were the nominal as well as real de- 
fendants. The matter is no longer <'res inter 
alios." 

For the reasons above assigned, a judgment 
either for or against a person, in a civil action^ is no 
evidence in a criminal prosecution for the same act. 
The converse is also true. The parties are not the 
same ; intention comes in question in one and not 
the other; and the injured party may be a witness 
in one and not in the other. 

(2.) The judgment in a former suit will not be a 
bar, unless the fact in issue, as well as the parties, 
were the same. But the form of action may be dif- 
ferent, provided the merits have been tried. For in- 
stance, after an Siction of trover for wrongfully tak- 

(a) See Warraniy De$d. 
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ing one's propertyi the plaintiff cannot aoe in ot^ 
sumpnt for the proceeds of it. O n the other hand, 
if the merits have not been tried, bat the former 
judgment was rendered uponsome technical ground i 
it \% no estoppel to another suit. The same is true, 
with a judgment rendered upon a non-suit or dis*- 
continuance, instead of a verdict.(a) And where 
distinct demands are included in the same suit, one 
of them may be withdrawn, so that the judgment 
will not bar a future suit upon it. It would be other- 
wise if the whole were lefl to the jury. So where 
the plaintiff^s claim is in its nature tn^^ermftZe, judg- 
ment for part of it wifl bar another suit for the rest. 
For instance^ if a horse and chaise were sold for so 
much by one contract, and the seller sued and re- 
covered judgment for the price of the horse alone, 
— he must lose the price of the chaise. *' A person- 
al contract cannot be apportioned/' so as to make 
several suits out of one cause of action. (5) 

Sometimes the same question of right is present- 
ed in both suits, while the facts are different. For 
instance, if one bring an action against another for 
trespassing upon his land, and the defendant plead 
a title in himself to the land, and upon this issue 
judgment be given for the plaintiff; it seems the 
judgment is conclusive as to the title, in another 
suit for a new trespass. 

A former judgment is no evidence of such mat- 



(a) See Nonsuit^ Verdict, 

(5) In many States, when there are several actions pending betwean 
the same parties, the Court may order a ** consolidation" of them into one 
salt. 
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ten, as were not directly bnt collaterally decided 
bjr it, — or matters of inference merely. For in- 
itance, where the issue was, whether a party taking 
a conveyance had knowledge of a former onei(a) 
and the verdict was that he had such knowledge ; 
this does not settle the validity of the first convey- 
ance, but it may be disputed in another suit between 
the same parties. 



Judgments are either domestic or foreign ; that is, 
rendered by our own CourtSi or those of some other 
State or country ; and, in .certain points of view, 
there is an important distinction between these two 
descriptions of judgments. 

It is to be understood, that a judgment may be 
used for two purposes ; as a ground of action^ or a 
ground of defence. For instancci one who has re- 
covered judgment upon a note of hand, may en- 
force that judgment by a new suit, — an action of 
debt or scire facias; — although the usual mode 
b an execution. On the other hand, if, in the suit 
upon such a note, the defendant made a defence 
and prevailed, and the plaintiff then brings another 
suit upon the same note ; — the defendant may pro- 
duce the former judgment as a bar to the present 
action. 

When used for the latter of these purposes, — as 
a defence, — the better opinion seems to be, that a 
foreign judgment, rendered by a court of competent 
jurisdiction, is no less conclusive than a domestic 

(a) SeeB. V. cb. 11,3. 
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jadgment; provided it be •hown to have been 
Jinal. 

On the other hand, when one, who has recovered 
a foreign judgment, seeks to enforce it by an action 
in our Coarts ; the judgment is not conclusive, but, 
like all other evidence, open to explanation or con^ 
tradiction. 

Before the formation of the Constitution, each 
State was held a foreign State in all the others, 
with regard to the validity of judicial decisions. 
But, by that instrument, and a subsequent act of 
Congress, the judgment of a Court in one State has 
the same effect in every other, which it has in the 
State where it was rendered ; provided the Court 
had jurisdiction of the subject matter and of the 
party. For instance, if a certain Court has juris- 
diction of all debts under a hundred dollars ; a judg- 
ment of that Court, for a debt of more than a hun- 
dred dollars, would not be conclusive in another 
State, because the Court had no jurisdiction of the 
subject-matter. On the other hand, if the defendant 
in the suit were not an inhabitant of the State, and 
never were actually notified of it; — the judgment 
will not be enforced in another State, because the 
Court had no jurisdiction of the party. Special 
provision is made, in most of the States, for secu- 
ring debts due from persons, who lice out of the 
State hut own property within it, by an attachment 
of the property, and giving public and long-con- 
tinued notice in the newspapers, or some other sat- 
isfactory way. Of course, if these proceedings are 
adopted, a judgment against an absent defendant 
is perfectly valid in the State where it was rendered ; 
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«o hr as to gire a claim upon the property. But, 
if that proves insafficient to satisfy the jadgment, 
and a suit is afterwards brought upon it for the ba- 
lance, in the State where the defendant resides ; — 
the former judgment is held not conclusive, because 
the Court had no jurisdiction of the party. 

It remains to consider a certain class of judg- 
ments, which, from their pecoliar nature, are con- 
elusive, not only upon the parties, but upon all other 
persons, in reference to the point which they decide. 
Tkese are called ''judgments in rem;'' because 
they relate to a single fact of a general and public, 
and at the same time very important, character. 
Judgments of this description are rendered by some 
Genrt of peculiar and limited jurisdiction. (a) Such 
is a Court of Admiralty, acting upon a question of 
prize ; or a Court of Probate, upon a question as 
to the validity of a vnll, or a question of guardian- 
ship. The conclusiveness of such judgments de- 
pends not only upon their specific nature, but their 
M^de of proceeding, which is, to give public notice 
to all persons interested, instead of the private 
proceH practised in common law courts. 

A decree of restitution, in the United States Dis- 
trict Court, of a vessel which has been seized by re- 
venue officers, is conclusive evidence, in an action 
by the owner against the officers, that the seizure 
was illegal. And judgments in Admiralty, whether 
domestic or foreign, are generally though not uni- 
formly held conclusive, as to the neutral or hostile 



(a) See CcurU. 

24 
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character of a ship. This question very oftea 
arises, and this evidence is used, in actions upof^ 
policies of insurance, containing warranty of neu- 
trality. 

The probate of a tiTtZZ is conclusive^ in all the States^ 
as to personal property ; but not in all of them as to 
real estatej--r-ihe English law, which gives no ju- 
risdiction of real estate to the Ecclesiastical or Pro- 
bate Court, being still wholly or partially adhered 
to in Pennsylvania, Maryland and New-York. 

It is to be observed, however, that judgments '' ia 
rem,'' like others, are not to be regarded, if the 
Court pronouncing them had no jurisdiction. Thus^ 
a prize judgment roust have been rendered in the 
Court of a belligerent or ally, constituted according 
to the law of nations. 80 the judgment of a Pro- 
bate Court will be disregarded, if the Court had no 
jurisdiction. 

Nor do such judgments establish any fact, not 
strictly necessary as the foundation of them. 

Judgments, like all other acts, are vitiated by 
fraud; and this more especially in regard to thirdr 
persons^ who have no opportunity of exposing the 
fraud, and obtaining redress, by any appellate pro- 
ceedings in the suit itself. Hence, when a fraudu- 
lent judgment is setup against one not a party, it 
may be declared void, and treated as a nullity. 

In cases where hearsay evidenc€(a) is admisaible, 
— those of prescription^ custom, and pedigree, — a 
judgment, though between other parties, is also 
received, as falling under the same general head. 

(a) See Hearsay. 
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A verdict, though usually followed by a judgment, 
is no evidence, when offered in a subsequent suit, 
unless the judgment also be produced ; because the 
verdict may, for various reasons, have been set 
aside or avoided j and the cause have terminated in fa- 
vor of the party who suffered a verdict against him. 



CHAPTER XIII. 

VERDICT, JUDGMENT, AND EXECUTION. 

I. Verdict. When the evidence and the argu- 
ments have been closed on both sides, the presi- 
ding judge charges the jury — that is, presents to 
them a summary view of the cause, and instructs 
them what are the rules of law by which their de- 
cision is to be governed. The jury then retire, 
unless the case is a clear one, for private delibera- 
tion,, taking with them all the papers which have 
been offered ; and remain together, usually, until 
they come to a unanimous result or verdict. After 
a long and ineffectual attempt, however, to agree, 
the case will be taken from them and reserved for 
a new trial. 

When the jury have agreed upon a verdict, they 
return into Court, and one of them, called the^br^- 
many openly declares, that they have found the issue 
either for the plaintiff or defendant, and in the for- 
mer case a certain sum for damages. This is a 
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general verdict. Th^y may find a special Ferdict ; 
which consists in stating the facts as they find them 
proved, and leaving the legal conclusion resulting 
from them to the Oonrt. The verdict, on being de* 
claredy is recorded by the clerk, and ift some States 
the record is handed over to the prevailing party. 

Judgment will be rendered of course after ver- 
dict, unless there be some special cause for sus- 
pending or arresting it. Such cause, however, may 
often exist, and will furnish ground of motion for a 
new trial or in arrest of judgment; or for a re- 
pleader. 

1. A new trial will be granted, for aach errors 
or defects in the trial, as do not appear by the re- 
cord. The usnal occasions of it are, where illegal 
etjidence was admitted^ or proper and legal evidence 
rejected, by the Coort ; for improper instructiams 
or omissions by the judge in his charge ; for interest 
or other incompetency in a juror, or any attempt 
to influence the jury, or any misconduct on their 
part. Excessive damages are sometimes a gronnd of 
tietv trial. Bat enly where the case is of auch a 
tiatare, that the damages admit of precise computa- 
Hon, — as in most debts and contnicts,-*-and the ver* 
diet disregards this standard ; or else, in other cases, 
where the amount is so exorbitant, as to indicate 
the operation of passion, prejudice, or corruption. 
In the former case, and occasionally, perhaps, in 
the latter cases also, exception may also be taken, 
that the damages are too small. A new trial is 
eometimes granted, where the verdict ib against the 
evidence. But, as the jury are instituted to judge 
upon questions of fact, the Court will not interfere 
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far tbm caase, uiileM there be a very clear case of 
error and injastice. So, if the verdict is againgt 
law ; or new evidence has been discovered since the 
trialt which the party could not previously procure ; 
there shall be a new trial. 

S. A motioa in arrest of judgment is made for 
some error or defect, which appears upon the face 
qftke pleadings, or upon the record. That is, it is 
nade for the aaoie causes which would justify a 
dfsmurrert the nature of which has been already ex-. 
piaii»Qd.(d^) Thece are some defects, however, of 
an incidental or technical nature, which are cured 
Ifs^tke verdict, and therefore, though they might 
hare been taken advantage of on demurrer, do not 
furnish ground for arrest of judgment. If a decla* 
ration or plea omit to state some particular circum- 
atance, without proving which the action or defence 
P9vld not stand, or the jury could not have found a 
verdict^-*— aSf for instance, that a trespass was done 
on a certain day ; the defect is cured by verdict* 
But if the thing omitted is essential, — ^as, wher§ 
ik» plaintiff states a defective title, and not merely 
a good one in a defective manner, — judgment wiH 
be arroatedt 

9. Where, by mistake, the issue was joiaed upon 
a point that is immaterial, the Court will not ren- 
der judgment, but will award a repleader, or new 
course of pleadings. For instance, where an exe^ 
cutor, to a suit brought against him as such, pleads 
that he did not promise, instead of pleading that his 
testator did not promise, and issue is joined upon 

(a) See Demurrer, 
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this plea ; — there shall be a repleader^ becaase the 
verdict does not decide the merits of the case. 

The above-mentioned gronnds for suspending or 
arresting judgment usually involve nice points of 
law, which are not decided immediately, but re- 
served for future and deliberate argument and ad- 
judication. 

II. Judgment. A judgment is the sentence of the 
law, pronounced by the Court, upon the matter 
contained in the record ; and may be rendered upon 
default, non-8uiti demurrer, or verdict. (a) Judg- 
ment consists, ordinarily, not in any formal or open 
decision of a cause, but merely in a certain entry 
upon the docket, and a subsequent record of the 
case, made by the Clerk. 

A judgment is either interlocutory ox final. The 
former is a decision in some intermediate stage of 
the cause, which does not finally settle it ; — as, for 
instance, a judgment of *' respondeas ouster" upon 
a plea in abatement,(b) — that is, that the defend- 
ant shall not prevail by this plea, but make a fur- 
ther answer to the action. A final judgment ends 
the suit, unless an appeal, review, or writ of error, 
is resorted to, for the purpose of reversing it. 

An appeal is th^ process of carrying a cause 
from a lower Court to a higher ; and is effected by 
bond or recognizance, usually with sureties, entered 
into before the lower Court. By an appeal, the 
whole case is opened for a new trial. To prevent 
frivolous appeals, such provision is usually made 



(a) See DefauU, <fc. (b) See Abatement, 
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m regard to costs^ as to operate by way of penalty 
upon the party in fanlt. 

Writs of error and units of review are new writSi 
brought for the purpose of reversing a judgment ; 
and are rather the commencement of another suit^ 
than, like an appeal, a continuation of the original 
cause. These processes are variously regulated 
by the statutes of the different States. In gene- 
ral, a writ of error 9 like a demurrer or motion in ar- 
rest, lies only for some error apparent oh the record. 

In the nature of a writ of error, is a certiorari. 
A certiorari is the process, by which a higher Court 
revises such proceedings of inferior tribunals, as are 
not according to the course of the common law,(a) — 
as, for instance, the laying out of roads, or the im- 
position of militia fines. A certiorari does not 
generally issue without leave of Court, granted on 
petition, and for good cause. 

In general, the prevailing party recovers costs. 
The nature and amount o^ taxable costs are subjects 
of statute regulation, and vary greatly in the seve- 
ral States. They include a reasonable allowance 
for the expenses of counsel, witnesses, jury, clerk, 
&c. Costs make no part of the verdict, but only 
of the judgment ; that is, the Court, and not the ju- 
ry, award them. (J) In some cases of peculiar hard- 
ship, double costs are awarded ; as, for instance, in 
Massachusetts, when one brings an action in a coun- 
ty, where neither the plaintiff nor defendant re- 
sides. On the other hand, it is usually provided, 

(a) See Courts, 

(b) They are usually taxed by tlie clerk, or the attorney, under his 
direction. 



876 PRIVATE WBONGS. [b, YU 

that if a plaintiff recover leas than a certain sum in 
a higher Court, as a penalty for not bringing the 
suit before the inferior Court provided by law for 
such cases^ he shall recover only a certain propor- 
tion of the debt or damages as costs. 

A judgment may be enforced, either by an execu- 
tion, which must issue within a certain period, — 
in general, one year,(a) — after judgment; or by a 
new action of debt or scire facias, to which no de- 
fence can be made, that might have been made to 
the original action. 

III. Execution* An execution is the writ or pro- 
cess, by which a judgment is carried into effect or 
executed; and is issued, on application of the pre- 
vailing party, by the clerk. An execution is di- 
rected to the sheriff or bis deputy, or a constabler 
and commands him to satisfy the judgment by ta- 
king the debtor's property, or else to commit him to 
jaiL(&) In many States, however, the right of im- 
prisoning is now done away.(c) In Massachusetta# 
execution shaU not issue against the body, provided 
the defendant make oath, before judgment, that he 
has no pr(^erty ; nor for debts under ten dollars; 
nor against females. Similar exemptions prevail 
elsewhere.((^ A person committed on execution 
may obtain the liberty of the yard, which, in some 
States, embraces the whole town, and, in others^ 
the county, by giving bond against his escape. If 

(a) In New- York, ttro years, 

(&) In New- York, the same execution does not run against both the 
body and property ; but, after return of an execution against the one, a 
second may issue against the other. 
> (e) See imepriionmenL 

(d) In Ohio, revcivtionary soldiers are exempted^ 
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he go beyond the limits, his sureties become liable 
for the debt. At the end of a certain period — usu- 
ally thirty days — the debtor shall be released, on 
making oath that he has no means of satisfying the 
debt. Ailer this proceeding, his body cannot be 
again takem but the debt remains good against his 
property.(a) 

Subfitantialty the same articles are eo^empted from 
execQtioi\j which have already been mentioned(&) 
M exempted from attachment. 

Where the debtor's property is seized, to satisfy 
an ejie<;ntion, the statute law of the several States 
prescrihas the mode in which i9 shall be disposed 
of. Personal prape^ is sold by public anction, 
fA^r being advertised. In general, real estate can- 
not he taken, bnt for want of personal. In several 
Stfites, real estate, taken on execution, is absolutely 
sold ; in New-York, it is sold subject to redemp- 
tion ; but generally through New England, and in 
some other states, it is appraised^ and set off or spe- 
cifically allotted to the creditor, and the debtor is 
allowed to redeem it within a certain time — usually 
one year. 

In New- York, and many of the middle, southern, 
and western States, a judgment constitutes a lien 
upon the debtor's real estate, so that it may be 
seised on execution, notwithstanding any convetfr 
ance subsequent to the judgment. In New- York, 
the lien extends even to after-acquired land, and 



(a) In New-York, titer cowakmcmt, no new execution, except in ipe* 
cial cases, can issue against property. 
{h) See Attachment. 
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continues ten years. In Kentucky and Mississippi^ 
it commences with delivery of the execution. In 
New England, the purpose of such lien being an- 
swered by attachment, the right is not known. 

It is the duty of the officer, after service of an exe- 
cution, to return it to court, with an indorsement or 
return of his proceedings. This return constitutes 
the record titles by which the creditor or purchaser 
holds the property that was sold or set off. Where 
the property was such as is subject to execution at 
common law, the title is good, although the legal 
formalities were not strictly observed ; but, if the 
proceeding was e^thorized only by statute, the 
slightest irregularity avoids the sale. 

If an execution is served against the debtor, after 
the judgment has been satisfied or discharged, the 
law provides the writ of " audita querela" for re- 
dress of the wrong. 



CHAPTER XIV. 



CHANCERY. 



The proceedings for redress of private wrongs, 
described in the foregoing chapters, are those which 
are practised in the courts of common law. (a) In 
addition to these, there exists in several States a 
Court of Chancery or Equity ; to which resort may 

(a) See CowU. 
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be bad in many cases for the same object. In 
New York, New Jersey^ Delaware, Maryland, and 
Sonth Carolinai there is a distinct Court of Chan- 
cery ; and, in nearly all the other States, the courts 
of law are invested, some of them with full, and 
others with partial. Chancery jurisdiction. 

The general purpose of a court of Chancery, is 
to provide a remedy for certain cases of wrong, 
which the common law fails to reach ; and, as the 
term equity imports, to administer that justice be- 
tween the parties, which in another tribunal strict 
and technical rules may hinder them from attain- 
ing. It is not to be understood, however, that 
Chancery decides each case as it arises, upon its 
own circumstances alone, and without regard to 
precedent or analogy. Equity has its rules and 
principles, more liberal perhaps in their character, 
but not less inflexible in their application, than the 
rules of the common law ; and nearly or quite as 
little is left to private, individual discretion in the 
one case as in the other. 

The mode of proceeding in Chancery is essen- 
tially different from that in a Court of law. The 
suit is commenced, as has been already stated, (a) 
by a bill instead of a writ. But the most striking 
and important distinction relates to the method of 
proof SLiid of trial. Instead of relying upon the 
testimony of witnesses, the defendant himself is made 
to answer upon oath, in reference to the matters al- 
leged against him ; and the trial is in general not 
by jury, but by the judge or chancellor. 



(a) See Courts. In MtMachnsettB, a bill may be inserted in a writ 
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The mode of proof y practised in Chancery, ren- 
ders its interference peculiarly appropriate, where 
there is a defect of ^t^^nc^ to sustain the plaintiff's 
claim, and it is therefore important to draw the truth 
from the defendant himself. Such are cases of 
mistake or accident, fraudf account and truit ; the 
last of which was the original source in England 
of the exercise of Chancery power. 

Chancery also exercises jurisdiction, for the pro^ 
tection of infants and heirs ; to remedy the lass, it^ 
formality f or imperfect execution of papers ; ascer- 
tain boundaries; relieve against penalties ox ftnffi^ 
tures, as in case of bonds and mortgages ;(«) cpoe 
pel the delivering up of void deeds; and mcatefrath 
dulent judgments. 

Another important branch of Equity jurisdiction 
is that of injunction. Atk injunction is 4 prpcewi 
by wbiph Chancery interferes tP prevent /r«9ci2 oM 
mischief By this means, it may stay proceedings 
in other courts ; restrain infringements of a patent ; 
stop the commission of waste; abate huisancesi 
and, in general, check any gross invasion of private 
right, for which the damages in an action at law 
would be a tardy and ineffectual remedy. 

Chancery may also enforce- the specific execution 
of a contract, where damc^es for the breach of it 
would be an inadequate remedy. 

Although Chancery j( in many instances^ furoiabeji 
a remedy which cannot be had at law ; yet tke rules 
(if property, of evidence, and of interpretation, are 
the same in both tribunals ; and i( has becpine a 

(a) See Bgnd^ M/ortgage. 
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ftiniliar maxim, that <' equity followB the liaw." Fd^ 
instance^ the statnte of limitations is not con9tdered 
binding a$ a statutein Chancery ; but still is adopted 
by analogy, fordetermraingthe period within which 
a claim may be enforced. 

A bill in Ch&ncery is a petition to the Cowrt for 
relief, opon the ground that the complainant has no 
remedy at law. The bill usually calls before the 
Court all parties, who are in any degree interested 
in the case ; and a Bubptena is then issued to require 
their attendance. In cases of urgent necessity, ^m 
injunction may be awarded immediately upon the 
filing of the bill. If the defendant does not appear 
on subpoena, it may be followed successively by va- 
rious degrees of compulsory process. 

If the defendant appear j the mode of pleading 
is substantially the same as in a court of law. The 
usual defence is his answer on oath ; in which he 
can do nothing more than prfly to be dismissed from 
the Court; If he has any relief to demand of the 
plaintiff, it nmst be done by a new hill of his own, 
called a cross ^UL If rendered necessary by the 
answer, the plaintiff may add new parties or new 
matter to the bill. There may also be a bill of 
revivor, where One of the parties has died. 

The plaintiff usually replies to the answer, that 
his bill is true, and offers to prove it. This is done 
by depositions, taken, in answer to written inter- 
rogatories, out of court. 

Where ^uy point of fact is strongly controverted, 
— as, for instance, a question of sanity, — the court 
order a jury to try it. This order is called an in- 
terlocutory decree. For the purpose of bringing the 
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question distinctly before the jury, a fictitious issue 
is framed, which presents only the single point of 
inquiry. 

If the case is found to involve long accounts and 
minute details, these are referred to a Master in 
Chancery, who is to report upon them, and his re- 
port to be either accepted or rejected by the Chan- 
cellor. After all issues and references are finished, 
there is a final hearing and decree. There may, 
however, be a petition for a rehearing or a review. 
A decree will be enforced, by commitment of the de- 
fendant^ s person or sequestration of his property* 



BOOK VII. 



PUBLIC WRONGS 



CHAPTER I. 

GENERAL PRINCIPLES ; EXCUSES FOR CRIME ; AC- 
CESSORIES. 

Having considered the subjects of private rightSi. 
wrongs and remedies, it remains to take a brief 
view of another branch of civil or municipal law ; 
to wit, that of crimes and punishments. Every citi- 
zen, in this country, is bound by certain obligations 
to his fellow-citizens, not only as individuals, but 
as members of, or protected by, the public, the state 
or the government ; a violation of which subjects 
him to what is termed a criminal prosecution. The 
same act of wrong often constitutes a private in- 
jury and a public injury ; and lays the founda- 
tion at once for a civil action for damages, and a 
complaint or indictment for the infliction of a 
penalty or punishment ; the former being designed 
to compensate the individual suflbrer, the latter to 
vindicate the violated law, and restrain the ofiend- 
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iDg party and all other persons from similar trans- 
gressions in future. Familiar examples of this 
double remedy, are the cases of assault and battery 
and of libel; each of which may be at once made 
the subject of a private action and a public prose- 
cution. 

A crime or misdemeanor is defined(a) as an act 
committed or omitted in violation of the public law, 
either forbidding or commanding it ; and a punish- 
ment, as an evil consequent upon a crime ; being 
devised, denounced and inflicted by human laws in 
consequence of disobedience or misbehavior ' in 
those, to regulate whose conduct such laws were 
made.(i) 

To make a crime, cognizable by human laws, 
there must be both a will und an\act. An overt or 
open act is necessary, to demonstrate the depravity 
of the will, before one is liable to punishment ;(c) 
ttxA on the other hand, tn unwarrantable act with- 
out a vicious will is no crime. Such will is want- 
ing, and therefore no crinie can be committed, 
where there is either — defect of understanding, or 
where such understanding is not exerted at the 
time of doing the act, or where the action is con- 
strained by some outward force. Of the first class 



(A) 4 BI. Comm. 6. Crimes are commonly divided into feUmies and 
mMgmeanors, A felony, at common law, was an oAnce ponidiable by 
fmftUwre ifgood» ; b«t this criterion has kmg smo^ ceased to exkt in 
England, and never prevailed in this country. It is sufficient to state, 
generally, that the more aggravated classes of crimes are usually felo- 
nifl»,and all others, misdemeandrs. 

(jb) lb. 7. 

(c) In Massachusetts, an intercepted attempt to commit a ciime, is it- 
self a crime. 
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18 the case of infancy f in which the mind is not suf- 
ficiently mataredy to have a capacity for crime ; of 
the second, are all acts done unintentionally or by 
accident ; and of the third, those done under the 
influence, real or supposed, of some civil or social 
relation, such as that of a ruler to his subject, or a 
husband to his wife, or else of threats against life 
or limb ; either of which inducements in many 
cases changes, in the view of the law, a voluntary 
and therefore punishable deed, into a constrained or 
involuntary one, which is not the proper subject 
of punishment. 

At various periods of the English law, different 
ages have been fixed upon, below which a person 
was to be held incapable of committing a crime. 
But the rule seems to be now well established, that 
this incapacity is to be measured, rather by the 
particular circumstances of each case as it may 
arise, than by any precise age, applicable to all 
cases alike ; for the reason, that one person at a 
younger age may have more cunning than another 
at an older one. The maxim is ** malitia sopplet 
-CBtatem.'* Under seven years, however, an infant 
cannot be guilty of felony. Under fourteen, the 
presumption is in favor of incapacity ; but this 
presumption may be removed by evidence to the 
contrary, which evidence must be strong and clear, 
more especially in the higher class of crimes. 

An idiot or lunatic cannot in law be guilty of a 
crime ; and, though neither of these incapacities 
existed when the act was done, yet, if either of them 
occur before arraignment, trial, judgment or exe- 
cution, it will be sufilcient to prevent the infliction 

25 
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of punishment ; the law humanely supposing, that 
np to the very last stage of these proceedings, the 
party, if in his right mind, might interpose some 
sufficient defence or justification. To constitute a 
defence, insanity must have been such as entirely 
to deprive the party of the use of reason, as applied 
to the act in question, and the knowledge that he 
was doing wrong in committing it. 

It is only involuntary madness, which excuses 
crime. Drunkenness, which is a kind of madness 
voluntarily contracted, is held in law rather an ag- 
gravation, than a justification, of any criminal mis- 
behavior. But if by the lon^ practice of intoxica- 
tion an habitual or fixed insanity is caused, this is a 
legal defence. 

An injury, committed by misfortune or chance, 
is no crime, unless the party was doing an act in 
itself unlawful, or malum in se, and not merely ma- 
lum prohibitum, or one forbidden by positive law; 
and the injury, without his intending it, resulted 
from such act. 

Ignorance or mistake is another defect of will, 
which excuses crime ; as when a man, intending to 
do a lawful act, does that which is unlawful. Thas 
if one, intending to kill a thief or housebreaker in 
bis house, kills his own son, this is no crime ; ari- 
sing, as it does, from mistake of fact. But a mis- 
take of law does not thus excuse. Thus it would 
be murder intentionally to kill a convict, though the 
party erroneously supposed he had the rightto do so. 

An act done by compulsion is no crime ; and the 
compulsion may be either eapress or implied. Thus, 
if an act is done under the threat and peril of immi- 
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nent injury to life or limb, thoagh it would other- 
wise be criminal, it ceases to be so, unless it be 
contrary to the law of nature, and of a very aggra- 
vated character. In time of war or rebellion, a 
man may be justified in doing many treasonable 
acts by compulsion of the enemy or rebels, which 
would admit of no excuse in time of peace. 

Implied compulsion, is that obligation of obe- 
dience to higher authority, which requires one to do 
an act that would otherwise be illegal and criminal. 
Thus, every citizen is bound to obey the commands 
of his government or its constituted officers, though 
contrary to his own sense of right and justice. So 
a wife, committing a crime, unless it be of the 
more aggravated class, in presence of her husband, 
is understood to do it under compulsion of that au- 
thority which the law gives to the husband over 
the wife ; and is therefore excused. 

One who commits a crime, may commit it either 
as a principal or accessory. A man may be prin- 
cipal in two degrees. A principal in the first de- 
gree, is the actor or absolute perpetrator of the 
crime ; and in the second degree, he who is present, 
aiding and abetting the same. This presence 
may be merely constructive ; as where one commits 
a robbery or murder, and another keeps watch or 
guard at some convenient distance. So in case of 
murder by poisoning, one may be a principal, by 
preparing and laying the poison, or persuading ano- 
ther to drink it, though absent when it is actually 
taken. An accessory^ is one who is not the chief 
actor in the ofience, nor present at its performance. 
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but is 10 some way concerned therein, before or 
after. 

Some crimes do not admit of accessories. This 
is the case with high treason, on account of the 
magnitude of the offence ; and with all misde- 
meanors or crimes less than felonies, on account of 
their sraallness. Hence, in either case, all parties 
concerned are principals. So an unpremeditated 
crime, such as manslaughter, cannot have an acces- 
sory before the fact. 

An accessory before the fact, is one who, being 
absent when the crime is committed, procures, 
counsels, or commands another to commit it. An 
accessory after the fact, is where one who knows 
a felony to have been committed, receives, relieves, 
comforts or assists the felon. 

The different classes of crimes will be distinctly 
treated of in the following chapters. 



CHAPTER H. 

OFFENCES AGAINST THE SOVEREIGNTY OF GOVERN- 
MENT. 

1. Tretuon. Treason against the United States 
consists only in levying war against them, or in ad- 
hering to their enemies, giving them aid and com- 
fort ; and no person can be convicted thereoft bat 
by the testimony of two witnesses to the same overt 
act, or on confession in open court. The same 



CH. HI.] AGAUfST LIPB| &C. 889 

defiDition and rale of evidence are applicable, to the 
crime of treason against the commonwealth of 
Massachusetts, and probably all the other States. 
2. Misprision of treason^ is the knowledge and 
concealment, on the part of one person, of the crime 
of treason committed by another, and is itself held 
to be an aggravated crime. In this country, it is 
nsnally provided by statute, that misprision of trea-^ 
son shall consist in a person's having such know* 
ledge of the crime, and not disclosing it to certain 
designated public officers ; in Massachusetts, the 
Governor of the Commonwealth, or a Justice of the 
Supreme Court, or Court of Common Pleas. 



CHAPTER IlL 

OFFENCES AGAINST LIFE AND PERSON. 

1. Homicide. Of crimes injurious to the person, 
the most heinous is that of taking away a fellow- 
being's life. This is called homicide. Homicide, 
however, is not always a crime. Thus it may grow 
out of some unavoidable necessity, without any 
will and intention, or even any negligence, on the 
part of him who commits it. In such cases, it is 
tiixmedjuslijiable. As where an officer of the law 
puts a malefactor to death, who has forfeited his 
life by the laws and verdict of his country ; or kills 
a person that assaults and resists him in the exe- 
cution of his office ; or where life is taken to pre- 
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vent the commisBion of some forcible and atro- 
cioas crime, such as murder, robbery or rape. 
Homicide may also be excusable — a term importing 
some fault, but so slight as not to be properly pun- 
ishable by law. As where one is at work with a 
hatchet, and the head of it flies off and kills a per- 
son standing by ; or a parent is moderately correct- 
ing his child, or an officer punishing a criminal, and 
happens to occasion his death. But, if he exceeds 
the bounds of moderation, either in the manner, in- 
strument, or quantity of punishment, and death en- 
sues, it is either manslaughter or murder. Homi- 
cide is also excusable, when committed in self-de- 
fence ; where one protects himself from an assault or 
the like, in the course of a sudden brawl or quarrel, 
by killing his assailant. But, to maintain this ex- 
cuse, it must appear that the slayer had no other pos- 
sible, or at least probable means of escaping injury. 
He must have retreated as far as he conveniently 
or safely could. The distinction between this spe- 
cies of homicide (sometimes called chance-medley,) 
and manslaughter, which will be presently noticed, 
is, that when both parties are actually combatting 
at the time of giving the mortal stroke, it is man- 
slaughter; but if the slayer has not begun to fight, 
or, having begun, endeavors to decline any further 
struggle, and afterwards, being closely pressed, 
kills his antagonist to save himself, it is homicide in 
self-defence. A man may repel force by force, in 
defence of his person, habitation or property against 
violence or surprise, in the commission of a felony, 
such as murder or robbery ; and in such case he is 
not obliged to retreat, but may pursue his adversary 
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till he is secured from all danger; and, if he kill 
him in so doing, it is justifiable self-defence. In 
the same manner, the law justifies even a third per- 
son in interposing, to prevent the intended mischief. 
With regard to the nature of the intended ofience, 
to prevent which it is lawful to put the assailant to 
death, the rule extends only to such crimes as in 
their nature betoken an urgent necessity, which 
•admits of no delay; and not to secret felonies, such 
as picking the pocket, or to mere trespasses. 

Felonums homicide is the killing of a human 
creature without justification or excuse, and may 
be either manslaughter or murder. 

1. Manslaughter is the unlawful killing of another, 
without malice, express or implied ; as if upon a 
sudden quarrel two persons fight, and one kills the 
•other ; or a man be provoked by some great indig- 
nity, as by pulling his nose, and immediately kill 
the aggressor. But whenever, after provocation, 
there is sufficient time for passion to subside, and 
homicide is then committed ; this is murder; Man- 
slaughter may also, in some cases be committed in- 
voluntarily. This is where one in doing an un- 
lawful act, unintentionally takes another's life ; as 
where two persons play at sword and buckler, 
which in England is unlawful, and one kills the 
other. So where a person does an act lawful in it- 
self, but in an unlawful manner, and without due 
caution and circumspection ; as where a workman 
-throws down a stone or piece of timber into the 
street, and kills a man ; this may be either misad- 
venture, manslaughter, or murder : if done in the 
country, where passengers are few, and warning is 



B92 PUBLIC WBONG8. [b. IFII^ 

given, it is misadventure ; if in a city, where people 
are continually passing, notwithstanding the warn- 
ing, manslaughter ; or, if no warning were given, 
mnrder. 

2. Murder, is where a person of sound memory 
and discretion unlawfully killeth any reasonable 
creature, in being and underthepeace of thecommon- 
wealth, with malice aforethought, either express or 
implied. Though there must be an actual killing, 
it is not necessary that death should be caused by 
direct violence, provided the act is one, of which 
the probable consequence may be and eventually 
is death. As where a son exposed his sick father 
to the air against his will, by reason whereof he 
died ; or certain parish- officers shifted a child from 
parish to parish, till it died for want of care and sus- 
tenance ; or where one having a beast that is used 
to do mischief, and knowing this, purposely turns 
it loose, and it kills a man ; each of these cases is 
adjudged to be murder. But, in order to make the 
killing murder, death must take place within a year 
and a day after the stroke received or cause of death 
administered, and must result from the injury itself, 
and not from an improper and unskilful treatment 
of it. To constitute murder, the killing must be 
committed with malice aforethought ; and this is 
the grand criterion which now distinguishes mur- 
der from other killing. This malice is not so much 
spite or malevolence to the deceased in particular, 
as any evil design in general ; the dictate of a 
wicked, depraved and malignant heart. Malice 
exists, when one deliberately and designedly kills 
another ; which design is proved by various circum*' 
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Btances ; such as lying in wait, antecedent menaces, 
former grudges, and concerted schemes to do him 
some bodily harm. And even if, upon sadden pro- 
vocation, one beats another in a cruel and unnsnal 
manner, so that he dies, though he did not intend 
bisdeath ; this is malice. As where a park-keeper 
tied a boy that was stealing wood to a horse's tail, 
and dragged him along the park ; where a master 
ccMrrected his servant with an iron bar ; and a 
schoolmaster stamped on his scholar's belly, ; in 
each case causing death ; these were held to be 
murders, because they evidently proceeded from a 
bad heart, and were equivalent to deliberate acts of 
slaughter. So, one is guilty of murder, who kills 
another in consequence of such a wilful act, as 
shows him to be an enemy of mankind in general, as 
discharging a gun among a multitude of people. So 
if a man resolves to kill the next man he meets, and 
does kill him, it is murder, though he knew him not : 
for this is universal malice. And if two or more 
come together to do an unlawful act, against the 
peace of the commonwealth, of which the probable 
consequence might be bloodshed, as to commit a 
fiot or robbery, and one kifis a man ; it is said to be 
murder in them all. 

With regard to the degree of provocation which 
is necessary, to disprove malice in the act of kill- 
ing ; it must be something more than slight, and 
cannot consist of mere words or gestures ; though 
if one thus provoked beats the other in such a man- 
ner, as shows his intention only to chastise him, and 
death unfortunately results, it is manslaughter aud 
not murder. Where the provocation is sought by 
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the prisoner himself, it is no justification. Thus 
where A and B having fallen out, A says, be will 
not strike, but will give B a pot of ale to touch him, 
on which B strikes and A kills him ; this is mur- 
•der. So, if there is proof of express malice at the 
time of the act committed, provocation does not 
affect the nature of the crime : as where two broth- 
ers, A and B, having been wrestling and playing at 
cudgels, became angry, and A lefl the room, 
threatening ** to fetch something and stick him,*' and 
after half an hour returned, whereupon B invited 
him to play again at cudgels, and struck him, and 
A then drew a sword and in the second pass stabbed 
him to the heart ; this was held murder. It may 
be remarked, that modern cases have carried the 
doctrine of excusing homicide upon the ground of 
provocation, to an extraordinary and dangerous 
length. * 

There is one particular form of homicide, against 
which specific legislative provisions are usually 
made. This is duelling. Where, however, life is 
actually taken in this mode« the offence generally 
falls within the principles above laid down. 

In order to convict a party of murder, t\i% carpus 
delicti^ or a murder committed by some one, is 
deemed essential to be proved ; and the finding 
of the dead body, is held the only safe founda- 
tion for this conclusion. It must also appear, be- 
yond reasonable doubt, that death was caused not 
i)y the deceased himself, but by some other person. 
And finally the party accused must be shown by di- 
rect or circumstantial evidence to be the guilty 
agent; Some of the circumstances, usually relied 
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on to establish this fact, are — 1. A motive or in- 
ducement. 2. Means and opportunity. 8. His 
conduct in seeking such opportunity, or in endea- 
voring to avert suspicion ; and — 4. Circumstances 
peculiar to the nature of the crime, such as the pos- 
session of poison, or of an instrument correspond- 
ing with the one employed ; or stains of blood upon 
the dress. 

To constitute murder, there must be a corporal 
injury inflicted. Therefore, if one man by working 
upon the fancy of another, or by unkind usage, 
puts him into such a passion of grief or fear, as that 
he either dies suddenly or contracts a fatal disease ; 
this is no felony. But forcing one, even^by threats 
alone, to do an act which is likely to produce, and 
does produce death, is murder ; as where a hus- 
band threatened to throw his wife out of the win- 
dow and murder her, whereby she was so terrified 
that she threw herself out, and was killed. 

II. Assault and battery.(a) An assault is an at- 
tempt or offer, with force and violence, to do a cor- 
poral hurt to another ; as by striking at him with or 
without a weapon ; or presenting a gun at him, at a 
distance to which the gun will carry ; or any other 
similar act; done in an angry, threatening manner. 
One charged with an assault and battery may be 
found guilty of the former, and acquitted of the lat- 
ter. Every battery includes an assault ; but no 
words can amount to an assault. 

Every injury, actually done to the person of ano- 
ther, in an angry, rude or revengeful manner, as by 

(a) See p. 276. 
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touching him in anger, or jostling hiooi out of the 
way, is a battery. A man may, however, in his own 
defence, beat another who first assaults him. 

III. Rape. This is the unlawful carnal know- 
ledge of a woman, against her will; and is punished 
as one of the most atrocious of crimes. 

Thiscrime, and of course, all others, consisting 
of violence upon the person, include an assault; 
and the law recognizes as aggravated assaults 
those committed with a view to higher ofiences, 
which for any cause are not actually perpetrated. 



CHAPTER IV. 

OFFENCES AGAINST PRIVATE PROPERTY. 

I. Ar$on. Arson is defined, at common law^ as 
the malicious and wilful burning of the dwelliog* 
house or out-houses of another man. It is not ne* 
cessary that the entire building should be set on 
fire, or any part of it wholly consumed ; for if once 
a part of it is on fire, though it should of its own 
accord go out, the crime will be complete. 

The burning must be wilful and malicious. The 
accidental burning, therefore, of the dwelling* 
house of another, though it occur in doing an un- 
lawful act, is not arson. But if a man designs to 
bum one house, and by accident the flames destroy 
another, he will be guilty of a malicious burning of 
the latter. 
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The house must be the dwelling-house of ano- 
ther. This refers as well to*the lawful possession, 
as to the entire interest and legal title. The law- 
ful possession confers a property while it exists. 
The offence of arson may be committed by wil- 
fully setting fire to one's own house, provided his 
neighbor's is also thereby burnt. And if a landlord 
set fire to his own house, of which another is in 
possession under a lease, this is arson ; for during 
the lease the house is the property of the tenant. 

In Massachusetts, and probably other States, no 
species of malicious burning is a capital offence, or 
usually termed arson^ except the burning of a dwell- 
ing-house in the night-time. It will be seen here- 
after, under the head of burglary, what in law is 
considered to be the night-time. The burning of 
other buildings in the night, and the burning of all 
kinds of buildings by day, are lighter ofiences, spe- 
cifically provided for by statute regulations. In 
Massachusetts, and probably other states, particu- 
lar provision is also made against the burning of 
property insured, with intent to injure the insurer. 

II. Burglary. A burglar is ** he that by night 
foreaketh and entereth into a mansion-house, with 
intent to commit a felony." With regard to the 
time, if there be day-light enough, either begun in 
the morning or left in the evening, so as that the 
features of a man's face may be thereby discerned, it 
is no burglary. But this does not extend to moon- 
light ; for the malignity of the offence does not so 
properly arise from its being done in the dark, as 
at the dead of night, the period of general rest and 
sleep. Both the breaking and entry must be by 
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nighu The place must be a mansion-hooae, or 
place of actual residence and occupied for sleeping* 
Thus burglary cannot be committed in a house 
under repair, in which no one liYes, though the 
owner's property is there deposited. But he need 
not be actually within it. It is enough that be has 
left his goods there, with an intention to return, 
though no person occupies it in his absence. Bur- 
glary may also be committed, in a variety of build- 
ings adjoining to or making part of dwelling- 
houses, and in separate apartments occupied by 
lodgers. As to the manner of committing barglaiy ; 
there must be both a breaking and entry to com- 
plete it. But they need not both be done at the 
same time. For if a breach is made on one night, 
and an entry through this breach on the next, this 
is bui^lary. There must be an actual hrtakimg ; 
which may consist in breaking, taking out, or open- 
ing a window, lifting a latch, or unloosing any 
of the fastening So, if the thief descend through 
a chimney, it is burglary ; for though actually open, 
it is as much enclosed as the nature of the place 
will allow, and requires the protection of the law. 
60, if an admittance be obtained by threats or firaud. 
An mftry is also necessafj ; which may consist in 
introducing any part of the body, or even an iostni- 
■lent* held in the hand, as for instance, a hook to 
steal, or a |»stol to kill, but not the end of an 
anger, used for boring. The breaking and entiy 
■ittst be with a feUmimu tmUmi ; otherwise it is 
only a trespass. Bnt siidi intent need not be ac- 
tMlly execnted. Bj the statutes of Haiwachnsctti 
ud other siaiest the betag used with a damgenm 



CH. IT.] AGAINST PROPBETY. 899 

weapoDi and putting in fear the occupants of the 
dwelling, are made aggravating elements of this 
crime. Specific penalties are also imposed upon 
the/^rim^s of breaking and entering buildings not 
dwelling-houses in the night, and all buildings by 
day.'* 

III. Larceny. Larceny is divided into two 
branches, simple and compound. Simple larceny 
is defined, as ^^ the felonious taking and carrying 
away of the personal goods of another." To con- 
stitute the crime, four things are requisite. 

1. There must be a tukingj that is a sever- 
ance of the thing from the owner's possession, or 
such an act as constitutes a trespass upon him. 
Thus it is no larceny for one who finds goods to 
convert them to his own use. But if one, entrusted 
with goods for a specific purpose, severs a part of 
them for the purpose of taking ; as where a carrier 
takes one of the packages of a load of goods, and 
converts it to his own use before reaching his des- 
tination ; this is larceny. The question, whether 
misappropriation of goods delivered in trust 
amounts to larceny, often depends on the further 
question, whether the owner parted with the pro- 
perty ^ or only the possession of them. Thus a ser- 
vant, having the care of his master's goods, or a 
guest who has .•valuable property to use at an inn, 
have no interest in them, and may with propriety 
be said to take them. The taking need not be by 
the hand of the p4|ty himself. Thus if one r^/et^(a) 



(a) See p. 286. 
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goods, without color of title and with a felonioas 
design, it is larceny. 

2. There must be a carrying away. The least 
removal of a thing, from the place where it was be- 
fore, ia sufficient. Thus, where one took up a par- 
cel in a wagon, and carried it from one end of the 
wagon to the other, with a felonious intent ; this 
was held to be larceny. But setting a package up- 
right in the same place, where it was lying length- 
wise ; or taking a purse out of the owner's pocket, 
to which it still continues fastened by a string; is 
not sufficient to constitute larceny. But if the thief 
once take possession of the thing, the offence is 
complete, though he afterwards return it. 

3. The taking and carrying away must be with a 
felonious intent. Thus, if one man take an article 

belonging to another, without leave, use and then 
return it; this is a trespass, but not larceny. The 
ordinary discovery of a felonious intent in such 
cases is, where the act is done clandestinely, or the 
party, being charged, denies it ; but the same in- 
ference, or a contrary one, may be drawn from a va- 
riety of other slight circumstances peculiar to each 
case, the effect of which must be left to the court 
and jury. 

This crime does not exist, where the goods are 
taken on a colorable, though unfounded claim of 
title. Otherwise, where there is no pretence of ti- 
tle, and the property is obtained unller a fraudulent 
legal process. It is often difficultrto decide, at what 
precise time the felonious intent was conceived, in 
those cases where the party had actual custody of 
the goods. But this point ariseSi only where he 
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had mere possession, without any property. If the 
property be voluntarily parted with, though by rea- 
son of false pretences, it is no larceny ; as where a 
horse-dealer delivers a horse to another, on bis 
promise immediately to pay for it, whereupon he 
rides off and does not return. But if a sale is not 
completed, and the pretended purchaser absconds 
with the goods, and from the first his intention was 
to defraud ; he is guilty of stealing. In all cases,, 
where the defence relied on is a voluntary delivery 
of the goods, two questions arise ; first, whether 
the property was parted with by the owner ; second^ 
whether the party, at the time he obtained it| con- 
ceived a felonious design. The following decided 
cases illustrate the above distinctions. Where a 
gentleman left a trunk in a hackney coach, and the 
coachman, taking it, converted it to his own use^ 
this was held to be larceny. A and B having a 
quarrel together, and A's hat being knocked off, the 
defendant picked it up and carried it to his home ; 
and it was ruled, that if a person picks up a thing, 
and knows that he can immediately find the owner, 
but, instead of restoring it, converts it to his own 
use ; this is larceny. A person bought at auction 
a bureau, in which he afterwards discovered, in a 
secret drawer, a purse containing several sovereigns^ 
and appropriated them to his own use. The con- 
tents of the bureau were not known to any one» 
Held, a case of larceny. Where a house was burn- 
ing, and a neighbor took off some of the goods, as 
if to save them, and afterwards converted them to 
his own use ; held, no felony. 

4. The taking must be of the personal goods of 

26 
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another ; (or, if thejr are tbingi rwl, or aavor of tha 
realty, tbey cannot be the subjecta of kirceny ; aa^ 
for instance, corn, grass, trees and the like* But, iC 
they are serered at one time, aad catried away aA 
another, this is larceny. 

Larceny cannot be committed of such animals aa 
are wild and nnreclaimed, soeh as deer, harea^ &c.^ 
in a foresl^ or fish ih an open riYee; otherwise,, 
if they are reclaimed, or confined, or killed for use. 
With regard to those animals which do not ser?e 
for food, such as dogs, and other creatures kept for 
whim or pleasure ; though a civil action may be 
maintained for them, they are not of such estima- 
tion as to be subjects of larceny. 

The taking must be against the will of the 
owner. But, if a man is suspected of an intention 
to steal, and another, to try him, leaves property in 
his way« which he takes ; he is guilty of larceny. 

Compound or mixed larceny, is such as has all the 
properties of simple larceny, but is accompanied 
with the aggravation, of a taking from a house or 
from the person. Larceny from the person is either 
by stealing privately, or openly without force ; er 
else by open and violent assault, whiqh is robbery. 
In Massachusetts, a specific penalty is imposed 
upon the act of stealing at ^re9. 

IV. Robbery. Robbery is a ietonioua taking of 
money or goods, to any value, from the person of 
another, or in his presence, against bis will, by 
force and violence, or other assault, and poltiDg 
him in fear. 

1. It must be proved that some properigr was 
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taken, for an assault with intent to rob is an of- 
fence of a different and inferior nature. But the 
value is immaterial, whether it be a penny or a 
pound. Th4iS9 where a man was knocked down, 
and his pockets rifled, but nothing found except a 
slip of paper containing a memorandum, an indict- 
ment for robbing him of the paper was held to ba^ 
maintainable. 

lo order to constitute a takings there must be a 
possession of the robber. Therefore, if a man 
having a purse fastened to his girdle is assaulted 
by a thief, who, in order more readily to get the 
pnme, cuts the girdle, whereby the purse fails to 
the ground, this is no taking of the purse. 

2. The robbery must be animo furandi — with a 
felonio4li8 intent to appropriate the goods to Ihe 
parity's own use. Though they are taken with vio- 
lence and threats, and without right, yet, if done 
under a hand fide claim, it is not robbery. Though 
the original assault is not made with the intent of 
robbing, yet it is sufficient if the intent arises be- 
fore the taking ; as where money, offered to a per- 
son endeavoring to commit a rape, is taken by 
him. The question of intent often arises, where, 
after a quarrel and assault, property of some party 
tbi^eto is carried away. The inquiry in such cases 
is, whether the articles were taken in the frolic, or 
from accident or malice, .but not animo furandu 
The taking, however, is none the less robbery, if 
evidently done for the sake of gain, merely because 
the intention to rob arose after the first assault. 

3. It is sufficient if the goods are in the custody, 
and taken in presence of the owner, though not 
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actually from his person. As where, by intimida- 
tion, he is compelled to open bis desk or throw 
down his purse, and the money is then taken be- 
fore him. 

4. The taking must be against the toill of the 
owner ; and also either by violence or putting him 
in fear. With regard to the degree of violence^ 
either some injury must be done to the person, or 
there must be some previous struggling for posses- 
sion of the property. Thus, where a boy was car- 
rying a bundle in the street, and the prisoner^ run- 
ning past him, snatched it suddenly away, but, being^ 
pursued, let it fall ; held, no robbery. Otherwise, 
where, in snatching a diamond pin, fastened in a 
lady's hair, part of the hair was also torn away. 

The force may be committed under pretence of 
legal proceedings. A woman was brought before 
a magistrate by one A, to whom she had been de- 
livered by an officer, on a charge of assault. The 
magistrate recommended a settlement. A then 
took the woman to a public house, treated her ill, 
and at last handcuffed and forced her into a coach. 
He then put a handkerchief into her mouth, and 
forcibly took from her a shilling, which she had pre- 
viously offered him, if he would wait till her hus- 
band came. He then put his hand in her pocket, 
and took out three shillings. It being found by the 
jury, upon an indictment against A, that he had an 
original intention to take the money ; held to be 
robbery. 

If no violence has been used, the party robbed 
must have been put in fear — a fear of injury to his 
person, property or character. This may be done^ 
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not only by threats of violence, but under pretence 
of begging, of legal proceedings, or of a pur- 
chase ; as where one took a bushel and a half of 
wheat, worth 3s., an(I forced the owner to take 13d. 
for it, threatening to kill her if she refused. A 
threat must be such as to create a reasonable fear 
of injury, regard being had to the age, sex and 
situation t)f the party assaulted. 

Piracy may be briefly noticed under this head. 
This, at common law, is the commission of those 
acts of robbery and depredation upon the high 
seas, which, if committed upon the land, would 
amount to felony. In the United States, this defi- 
nition has been much enlarged, aiid embraces, 
among other things, the slave-trade. Piracy is a 
crime of exclusively national jurisdiction, and never 
prosecuted in the State courts. 

Provision is made in Massachusetts, and proba- 
bly in other States, for exemplary punishment of 
those more than once convicted of larceny ; and, 
more especially, for pronouncing one who has been 
three times convicted at the same term a common 
and notoritms thief ^ and imposing upon him a 
penalty proportionally severe. Also, for the pun- 
ishment of buying, receiving or concealing stolen 
property, knowing it to be stolen ; of embezzle- 
mentf or converting to one's own use property 
delivered intrust; and of obtaining property by false 
.personation of another. The two last named 
ofiences are declared to constitute simple larceny. 

y. Cheating. This consists in the fraudulent 
obtaining of the property of another by any deceit- 
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fbl afid illegal practice or tok«B, («hort of felony,) 
which affects, or may affect the public. Cheats, at 
cominon law, relate to some matter of a public coo^ 
cem, or, in regard to private concerns, snch as are 
effected by conspiracy or false tokens, calculated to 
deceive the public ; as seUtng by false weigtei, 
&c., or playing with false dice. By an ancient 
English statute, adopted in this country) provision 
is made against obtaining property by any privy to- 
ken or counterfeit letter ; and this is now extended 
to all false pretences, that is, representing one's self 
to be in a situation in which he is not, or stating as 
a fact what has not actually occurred. In Massa- 
chusetts, (and probably elsewhere,) statutes are 
enacted against selling land under attachment, 
without disclosing it, wilfully destroying vessels, or 
fitting them out with intent fraudulently to destroy 
them, and making false invoices and^protests. 

Malicious mischief. Statutes are enacted in 
Massachusetts and other States, against the mali- 
cious killing, maiming or poisoning of cattle ; inju- 
ries to dams, reservoirs, canals, bridges and turn- 
jrike gates ; the destruction of fruit and ornamental 
trees, &c., breaking glass, and other injuries to 
bouses ; destroying mile^stones and guide-boards ; 
cutting timber, wood and grain ; and trespasses 
upon gardens and orchards. 

VI. Forgery and counterfeiting. Forgery is 
defined, as the false making or alteration of a writ- 
ten instrument, with intent to deceive and defraud. 
The essence of the crime is the fraudulent intent ;. 
and it isaoomplete offence before publication of the 
inatrnmeiit ; because, liltbough publication is the 
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median) by which such intent is usually manifested, 
it may be proved by other evidence. 

A fraudulent insertion, alteration or erasure, in a 
material part, of a true instrument ; and the fraudu- 
lent application of a true signature to a false in- 
strument, for which it was not intended, are forge- 
ries. 80 the making of a false instrument in the 
name of a fictitious or non-existing person. 

Every exhibition of the instrument as a true one, 
with a knowledge of its being forged, is a publica- 
tion or uttering. 

Statutory provision is specially made, against 
the forgery of records, returns, deeds, wills, bills 
and notes, and other writings, in their nature the 
most common and important ; notes, certificates, 
&c. of the commonwealth ; and bank-bills. Also, 
having in possession a certain number of counter- 
feit bills, with intent to pass themt and making and 
having tools, &c. for counterfeiting, with intent to 
use them. As in the case of larceny already men- 
tioned,(a) those twice convicted of passing counter- 
feit bills, &c., or three times convicted at one term, 
are subjected to an increased penalty, the latter be- 
ing declared common ' utterers of counterfeit bills. 

The term counterfeiting, exclusively, is applied 
to the fraudulent making or passing of false coin ; 
and similar rules are in force with respect to this 
crime, which have been already stated as applica- 
ble to the forgery of written instruipents. 

(a) See p. 406. 



408 PUBLIC WRONGS. [B. Vll. 



CHAPTER V. 

OFFENCES AGAINST PUBLIC JUSTICE, MORALITY, 

HEALTH AND PEACE. 

I. 1. Perjury. Perjury is defined, as a wilful false 
oath by one who, being legally required to depose 
the truth in a proceeding in a course of justice, 
swears positively, in a matter material to the point 
in issue, whether he be believed or not. The oath 
must be false, and the falsehood asserted with de- 
liberation, and a consciousness of the nature of the 
testimony ; not through inadvertency, surprise, or 
mistake of the import of the question. The pro- 
ceedings must hejudidal. The law takes no no- 
tice of any false swearing, but such as is committed 
in some court of justice, having power to adminis- 
ter an oath ; or * before some magistrate or proper 
officer, invested with a similar authority. .Where 
an oath is required by statute, in an extra-judicial 
proceeding, as in case of commissioners of insol- 
vency, or the examination of poor debtors ; it is 
usual to provide expressly, that false swearing shall 
be perjury. The oath may be taken in the party's 
own cause ; as upon an answer in chancery. The 
assertion must be absolute and positive ; but it is 
sufficient, if the party swears that he believes to be 
true what he really knows to be false. The false- 
hood must be material to the matter in question. 
Thus, where a witness swore that one drew his dag- 
ger and beat and wounded a man, when in truth 
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he beat him with a staff; he was not guilty of per- 
jury, because the beating only was material. So 
perjury cannot be assigned on an answer in chan- 
cery, denying a promise absolutely void by the sta- 
tute of frauds.(a) But if it appear plainly, that a 
question was designed to sift the witness as to his 
knowledge of the substance^ by examining him 
strictly as to the circumstances; and he give a par- 
ticular and distinct, but false account of them ; this 
is perjury, because nothing would more incline a 
jury to believe the substantial part of testimony, than 
this appearance of exact knowledge of the circum- 
stances. 

From the peculiar nature of this offence, the law 
requires more than the testimony of one witness to 
prove it ; because, if this were held sufficient, it 
would be merely putting one oath against another. 
It is not to be nnderstood, however, that two wit- 
nesses are necessary to disprove the fact sworn to 
by the defendant ; for, if any other material cir- * 
cumstance be proved by other witnesses, in confir- 
mation of him who gives the direct testimony of per- 
jury, it may turn the scale, and warrant a conviction. 

2. Subornation of perjury is the procuring a man 
by incitement, instigation or persuasion, to take a 
false oath amounting to perjury, the man actually 
taking such oath. Though the party charged with 
this crime knew that the testimony of a witness 
whom he called would be false, yet, unlesa he knew 
that the witness would wilfully testify to a fact, 
knowing it to be false, he cannot be convicted. 
This offence may be proved by one witness. 

(a) See p. 102. 
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In Massachusetts, it is made a crime to attempt 
Co persuade one to commit perjury, though the at- 
tempt be unsuccessful. In the same state, where 
there is ground to believe that a witness has com- 
mitted perjury in a court of record, the court may 
immediately order him into custody, to answer* to 
the charge. 

8. Bribery. This is where a judge, or other per- 
non concerned in the administration of justice, 
takes an undue reward to influence his behavior in 
the office. He that offers, as well as he that re- 
ceives the bribe, is liable to prosecution. Bribery 
also sometimes signifies the taking or giving a re- 
ward for an office of a public nature. A mere unsuc- 
cessful attempt to bribe is a misdemeanor ; as, for 
ingtance, an attempt to bribe a cabinet minister for 
the purpose of procuring an office. In Maseacha- 
^etts, the crime is extended to all executive, legis- 
lative and judicial officers. 

4. Embracery is an attempt to influence a jury 
corruptly to one side, by promises, persuasions, 
threats, or other undue means. 

5. Barratry. This is defined, as the habitnal 
moving, exciting or maintaining suits and quarrels, 
either at law or otherwise. Barratry is one of those 
excepted cases, where it is not necessary to charge 
in the complaint any specific act, but only that the 
defendant is a common barrator ; because the of- 
fence consists in habitual conduct, and not in single 
acts. But before the trial, the defendant must foe 
notified what particular acts are meant to be re- 
lied on. 

6. Maintenance is an ofience very similar to com- 
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mon barratry, being an officious intermeddling in a 
anit with which the party has no connection, for the 
purpose of carrying it on. The same term is ap- 
plied to the buying np of disputed or pretended 
titles to real eBtate.(a) 

7. Under the same general head of offences 
against public justice^ may be mentioned aiding es- 
capes from prison, and from the custody of officers ; 
wi officer's or jailer's vokintarily suffering a prison- 
er to escape, id punished, in Massachusetts, by the 
saine penalty which would have been injQicted Bptm 
the latter; negligently allowing such escape, or 
neglecting to arrest, or refusing to aid an officer or 
justice ; falsely assutning to be a justice of the 
peace or officer ; concealing or compounding pf- 
fe^rces ; and extortion in claiming illegal fees. 

IL Another class of offences consists of those 
against chastity^ morality and decency; and ioh 
eludes, in Massachusetts^ adultery, polygamy, lewd 
and lascivious cohabitation, and open and gross 
lewdness, fornication, concealment of the birth of 
an illegitimate child, keeping a house of ill ftMne, 
publishing or selling indecent books or prints, io- 
oest, the crime against nature, blasphemy, gaming, 
profisine swearing, selling lottery tickets, dtstarbing 
public worship, drunkenness, violation of sepul- 
ture, cruelty to animals. 

III. Offences affecting the /ncA/frA)0iifoA and eom- 
fart are also sometimes distinctly provided agaansC. 
Under this head may be xnenUenBAp^Uc nukoMceSf 
which consist in things done to the aatsoyanee oT 

fa) See p. 266. 
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all the citizensy or neglecting to do what the com- 
mon good requires. This subject having been al- 
ready briefly explainedy(a) it is merely necessary 
to remark here, that acts, which when injurious 
only to an individual constitute private nuisances, 
and are proper subjects of civil action ; are liable 
to indictment, when they affect the community at 
large, or any considerable number of people. 

The sale of unwholesome provisions^ which, in 
Massachusetts, and probably other States, is made 
by statute an indictable offence, falls under the 
same general class. 

lY. Offences against the public peace- may here 
be briefly mentioned. In one sense, all crimes are 
of this description ; and every complaint or indict- 
ment contains the allegation, anciently called <' con- 
tra pacem," or against the peace of the common- 
wealth. Those acts, however, which involve noise, 
disturbance, alarm and tumult, may with propriety 
be designated as offences against the public peace. 

1. A riot is a tumultuous disturbance of the 
peace by three or more persons, assembling to- 
gether of their own authority, with intent to assist 
each other against any who shall oppose them, in 
the execution of some private enterprise ; and af- 
terwards actually executing the same in a violent 
and turbulent manner, to the terror of the people, 
whether the act intended were of itself lawful or un- 
lawful. 

2. A rout is a disturbance of the peace by per- 
sons assembling with intent to do that which, if 



(a) See p. 309. 



CH. YI.] MEANS FOR PREVfiNTION, &C. 413 

executed^ will. make them rioters^ and actually ma- 
king a motion towards its execution. 

3. An unlawful assembly is where persons as- 
semble with the intent above described, but not 
even making a motion to do it ; or a meeting of 
great numbers of people, with such circumstances of 
terror as cannot but endanger the public peace^ 
and raise fears and jealousies among the people. 

Peace officers are bound to do all in their power 
towards suppressing a riot, and to call upon others 
for assistance, which it is their duty to render. 
Private persons also may stop those who are com- 
ing to assist in the tumult. 



CHAPTER VI. 

MEANS FOR THE PREVENTION AND PUNISHMENT OP 

CRIME. 

I. Sureties of the peace. It is said to be an honor 
to the English laws, and almost peculiar to them, 
that they furnish the means o( preventing the com- 
mission of crimes. This is done, by obliging those 
whom there is probable ground to suspect of future 
misbehavior, to find securities against it, usually 
termed sureties for keeping the peace and good 
behavior. The security consists in being bound, 
with one or more sureties, in a recognisance or obli- 
gation to the government, taken by a court or magis- 
trate, upon a formal complaint by the party who is in 
fear, and a warrant founded thereon, and entered 
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OB record ; whereby the partiee acknowledge then-^ 
selves indebted to the comnioiiwealth ia « certain 
Birni, with conditioy to be void, if the principal 
aball appear at cour§ on such a day, and in the 
mean time keep the peace, and be of good be«^ 
havior, particularly towards the complainant ; or, ia 
Massachusetts, simply if he shall ko^ the peace, 
&c., for a certain period, 

^ Surety of the peace may be granted^ whene?er 
o&e fears, ai:d has just cause to fear, that another 
will destroy or injure his property, or do him cor*- 
poral hurt, or procure others to do it. The com- 
plainant must make oath to the facts, and that the 
other party has threatened or lain in wait for 
him, and that he does not proceed out of malice 
or ill wilK 

If the principal party, in a recognizance to keep 
the peace, is guilty of a breach of the peace or mis- 
behavior during the time limited ; the condition 
becomes absolute, and the parties are debtors to 
the government, and liable to a suit for the stipu- 
lated sum. 

II. We now proceed to consider the methods 
provided by law, for the punishment of crime actu- 
ally committed. 

Criminal prosecutions are carried on in the name 
and at the expense of the government, having for 
their object the public good and safety. They are 
usually commenced by complaint before a justice 
of the peace, or by indictment^ each of which modes 
of proceeding will be briefly explained. 

1. A complaint before a justice of the peace is 
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ordinarily made by the party injured. But every 
man is entitled, of common righti to prefer an ac- 
cosation against one whom he suspects to be guilty 
of an offence. 

A complaint, howeveri being always under oath, 
cannot be leceived from persons disqualified to take 
an oath. The grounds of such disqualification 
have been already considered.(a) 

The course of proceeding upon a criminal com- 
plaint isy for the complainant to go before the jus- 
tice, sometimes accompanied by other witnesses, 
and state the facts upon which the application 19 
founded. The justice then proposes such ques- 
tions, as will enable him to judge of the nature of 
the accusation, and the propriety of instituting a 
process. He then draws {ip the complaint in legal 
form, describing the party and the crime with tech- 
nical accuracy ; it is signed and sworn to by the 
complainant, and a warrant thereupon issues. If 
the name of the party is unknown, the complain- 
ant may give the best description of him which the 
nature of the case will allow. 

The warrant is a precept, under the hand and 
seal of the justice, directed to the officers of the 
precinct within which the crime was committed, 
and commanding them to bring the party accused 
before this or some other magistrate, for examina- 
tion. In Massachusetts, and probably in othe/r 
States, these officers may apprehend him in any 
county of the commonwealth. The warrant is not 
made returnable at any particular time ; but it is 

(«)8Mp.868. 
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the officer's duty to execute and return it, and brings 
up the party for irial^ forthwith. The magistrate 
then proceeds to the examination, and in ordinary 
cases completes it at once, by ordering that the de- 
fendant be either discharged or committed, or else 
give bail for his appearance at a higher court.. 
Sometimes, however, further investigation becomes 
necessary, and then the prisoner is remanded inta 
the officer's custody, to be kept either in gaol or 
some other safe and convenient place ; or else his 
recognizance is taken, with sureties for appearance 
at a future time. If he fails thus to appear, the re- 
cognisance is forfeited. 

When the prisoner is brought up for examination, 
the magistrate reads the complaint to him, and.asks 
whether he is guilty or not guilty. If the answer is 
not guilty, he proceeds to examine the complain- 
ant and other witnesses, in order to ascertain the 
truth of the charge. The defendant may then call 
his witnesses, if he has any ; and if it manifestly ap- 
pears that he is innocent, he will be discharged. A 
distinction is sometimes made in this respect, be- 
tween those offences of a smaller kind, which are 
within the final jurisdiction of the justice, and those 
more aggravated crimes, for which he has authority 
only to require sureties of the party, for his appear- 
ance at a higher court. In the former case, the 
defendant will be discharged, unless the whole evi- 
dence leaves no reasonable doubt of his guilt ; but 
in the latter, probable cause to believe him guilty 
will make it the duty of the magistrate to bind him 
over. 

If the defendant is found guilty, where the case 
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18 final before the inagistratei he renders jadgment 
ehher for imprisonment during a certain period, or 
for the payment of a small fine with costs. If the 
sentence is imprisonment, unless the defendant 
claims an appealj(a) a mittimus or execution is 
immediately made out, and delivered to the offi- 
cer, and the defendant thereupon committed ; if it 
is for a fine and costs, upon payment thereof he is 
discharged ; otherwise, execution issues, as in the 
other case. Where the offence is beyond the ma^ 
gistrate's jurisdiction, and sureties are not fur- 
nished, a mittimus is made out, as above stated ; 
but usually, the party may be released by giving 
bail to the gaoler. In capital cases, bail is not 
commonly allowed. In cases of appeal or binding 
over, the witnesses are recognized to appear and 
testify at Court. 

Where a party is bound over, the case is laid be- 
fore the grand jury at the higher Court, like those 
not originally commenced before a justice of the 
peace. The record returned by the justice is no 
evidence against the defendant, bnt an indictment 
can be found only upon the testimony of witnesses, 
precisely as if the matter had not been before in- 
vestigated. 

2. An indictment is a written accusation of a 

crime or misdemeanor, preferred to, and presented 
upon oath by, a grand jury. To this end, the 
sherifi* of every county is bound to return to the 
Court, having jurisdiction of criminal oflences. 



(a) 866 Appeal, 

27 
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twenty-three(a) good and lawful men of the county, 
who are to constitute the grand jury or grand in-- 
quest. Before proceeding to execute their busi- 
ness, they are sworn, instructed in relation to it by 
a charge from the presiding judge, and elect a fore- 
man. They then withdraw, being accompanied 
by the attorney general or other prosecuting officer, 
to sit and receive complaints. The grand jury 
hear evidence only on behalf of the prosecution ; 
because the finding of an indictment is merely in 
the nature of an inquiry or accusation, which is af- 
terwards to be tried and determined ; and they are 
only to inquire upon their oaths, whether there be 
sufficient cause to call upon the party to answer it. 
A grand jury, however, ought to be thoroughly 
persuaded of the truth of an indictment, so far as 
their evidence goes, and not to rest satisfied merely 
with remote probabilities. If they consider the 
evidence deficient, they find a bill or an indictment; 
that is, the forejnan signs the complaint or accusa- 
tion, drawn up in legal form by the prosecuting of- 
ficer, and it is returned to the Court, and made the 
foundation of further proceedings. To find a bill, 
at least twelve of the jury must agree. 

Indictments must have a precise and sufficient 
certainty. In some crimes, particular words of 
art must be used ; as in case of murder, the word 
" murdered ;" in all felonies, " feloniously," &c. 
They must also set forth the christian name, sur- 
name, occupation and residence of the party ; also 



(a) This is the number in Massachusetts, and probably other States. 
By the Qpnunon law, It was twenty-fbnr. 
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the time and place of committing the offence ; al- 
though a mistake in these points is not generally 
material, provided the time is previous to the find- 
ing of the indictment, and the place within the. 
Court's jurisdiction. 

Several persons may be joined in one indictment; 
and some may be convicted and others acquitted. 
And it may be here remarked, that there is one of- 
fence, not heretofore mentioned, which can be com- 
mitted only by two or more individuals. This is 
conspiracy ; which is defined as an unlawful com- 
bination to injure another. Of course, under this 
broad description, many acts are indictable, when 
done by several persons jointly, which, although 
injurious, could not be criminally prosecuted, if 
committed by one alone. 

3. A presentment is the notice taken by the grand 
jury of any offence, from their own knowledge or 
observation ; upon which the prosecuting ofiicer 
must afterwards frame an indictment, before the 
party can be put to answer. 

4. An inquisition of office is the act of a jury, sum- 
moned by the proper officer to inquire of matters 
relating to the public, upon evidence laid before 
them. Some of these are in themselves convic- 
tions, and cannot afterwards .be traversed or de- 
nied. Such are inquisitions of " felo de se," or 
suicide. Others may be afterwards traversed 
and examined ; as, for instance, the coroner's in- 
quisition of the death of a man, when it finds any 
one guilty of homicide ; for the offender so pre- 
sented must be arraigned upon this inquisition^ 
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and may dispnte the truth of it, as in case of indict- 
ment. 

5. Another form of public prosecution ia by in- 
formation. Informations are of two sorts ; first, 
those which are partly at the suit of the govern- 
ment, and partly at that of an individual ; and 
secondly, such as are only in the name of the com- 
monwealth. The former are usually brought upon 
penal statutes, which inflict a penalty upon the of- 
fender, one part to the use of the commonwealtbi 
and another to the use of the informer. The latter 
are complaints or accusations, filed ex ojfficiohy the 
attorney general or public prosecutor, without the 
intervention of a grand jury, and are tried like in- 
dictments. 

The three methods of prosecution last mentioned 
are comparatively of rare occurrence, and therefore 
need not be more particularly noticed. 

III. Forms of trial in indictments. When a 
party either appears voluntarily to an indictment 
against him, or was before in custody, under war- 
rant from a magistrate, or is brought in upon a new 
criminal process to answer in the proper court ; he 
is immediately to be arraigned. Arraignment is 
calling the prisoner to the bar of the court, to an- 
swer the matter charged upon him in the indict- 
ment. The indictment is read to him by the clerk, 
and he is asked whether he is guilty or not guilty. 
If he makes no answer, or ono foreign to the pur- 
pose, or, having pleaded not guilty, refuses to put 
himself on the country, he is said to stand muU. 
In such case, at common law, the rule is, td em- 
panel a jury, to inquire whether he stand obsti- 
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nately mnte^ or whether he be dumb ex visitatione 
Deij from the visitation of God. If the latter ap- 
pears to be the case, the trial proceeds, as if he 
had pleaded not guilty. If the former, it is a con- 
structive confession of the crime. But in Massa- 
chusetts, the silence of the prisoner is always 
treated as a plea of not guilty. If the prisoner 
plead guilty, nothing remains but for the court to 
award judgment or pass sentence. 

If the prisoner neither confesses nor stands 
mute, he makes defence by pleading in one of seve- 
ral modes, which will be briefly noticed. 

1. A plea to the jurisdiction. Where an indict- 
ment id taken before a court, which by law has no 
cognizance of the offence, the defendant need not 
answer at all to the crime alleged, but only plead 
to the jurisdiction. 

2. A demurrer{a) to the indictment. This is inci- 
dent to criminal as well as civil cases; when the fact, 
as alleged, is allowed for the time to be true, but the 
prisoner joins issue upon some point of law in the in- 
dictment, by which he insists that the fact charged 
is DO crime. Thus if one is indicted for feloniously 
stealing a greyhound, which is an animal in which 
no valuable property can be had, and therefore it 
is not felony, but a mere trespass to take it ; he 
may demur to the indictment, thereby denying it 
to be felony, though he confesses the act of taking. 
Judgment upon demurrer in favor of the defend- 
ant, of course, discharges him. If the judgment is 



(a) See Demurrer, 
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against hiiHy he still may have a trial upon the 
meritSi on the plea oi not guilty. 

3. A plea in abatement is principally for a misno- 
meVf that iS| a wrong name or addition given by the 
indictment to the defendant. As if James Smith, 
yeoman, is indicted by the name of John Smith, 
trader, he may plead in abatement to both these er- 
rors. The plea, however, must set forth the true 
name and addition ; and a discharge from this in- 
dictment will not be a bar to a new one, in which 
these mistakes shall be corrected. In Massachu- 
setts, and probably other states, statutes provide 
that indictments shall not be quashed for mere for- 
mal errors or omissions. 

4. A special plea in bar goes to the merits of 
the indictment, and gives a reason why the de- 
fendant ought not to answer it at all, nor put him- 
self on trial for the crime alleged. Such is the 
plea of autrefois acquit, or a former acquittal; 
where the party has been once tried upon the same 
charge by a court having jurisdiction, and found 
not guilty ; and the plea of autrefois convict, or a 
former conviction under similar circumstances, 
whether a judgment has ever been rendered upon 
such conviction or not. These defences are alike 
founded upon the maxim of the common law, 
adopted and made perpetual by the American Con- 
stitutions, that no man shall be more than once 
brought in jeopardy for the same offence. Of the 
same nature is a plea of pardon, which at common 
law may be granted before, as well as after trial ; 
but, in Massachusetts and probably other States, 
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is expressly prohibited by the constitution till after 
conviction. 

Where, either upon a plea in abatement or a plea 
in bar, judgment is rendered against the defend- 
ant ; he may stiil have a trial upon the merits, by 
pleading the general issue or not guilty. 

5. Upon the plea of not guilty, the clerk reads 
the indictment to the jury, after putting them upon 
oath ** well and truly to try the issue according to 
the evidence." The same right of challenge(a) 
exists, as in civil actions, either on the part of the 
defendant or the prosecuting officer. There is al- 
so a further right of peremptory challenge ; that is, 
without cause^assigned. This is usually limited to 
capital cases; and, in Massachusetts, cannot extend 
beyond the number of twenty jurors. In the 
same state, no man shall serve as juror in a capital 
case, whose opinions are such, as to preclude him 
from findingadefendant guilty of a crime punisha- 
ble with death. The course of trial, including exa- 
mination of witnesses, arguments of counsel, 
charge of judge, &c., is substantially the same as 
in civil causes.(&) In general, depositions are not 
allowed in criminal cases. Otherwise, by statute, 
in Massachusetts, on behalf of the defendant; and 
the prosecutor may then introduce the same kind of 
evidence in reply. 

If a verdict is rendered against the defendant, it 
is followed, unless some motion is interposed, as in 
civil cases, by a judgment, which consists of an or- 

(a) See CkdlUnge, (b) Bee p.- 889. 
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against him, he still may hav «ly read by the 
merits, on the plea of not gtif .ufler the penalty 
3, A jjlea in abatement v which the law im- 
vter^ that is, a wrong nanr <igth of imprisonment 
indictment to the defe' <ng usually regulated, in 
yeoman^ is indicted ^y the aggravating or niiti- 
trader, he may pier j of the case, 
rors. The plea. ,;/e same proceedings may be had, 
name and add' y^ reverse a judgment upon indict- 
dictment wil' y actions.(a) The execution of scn- 
these mist' -jMO be stopped by a ]?ardon from the 
setts, an* /^uecutive of the government. 
thatin'\,;irricular punishments, prescribed by law for 
mal j^ crimes, are, of course, very various in the 

/ /jJ/States. Very few are now punished with 

t> /^; and the tendency of public opinion is such, 

^/tbe infliction of this severest of human penal- 

^ will probably be still further abridged, if not 

ffliolly abolished. 



(<i) See Book 6, Cb. 13. 
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Abandonment, 168. 

of will, 177. 
Abatement, 296. 422. 

of legacy, 86. 

nolsaoce, 266. 316. 
Abeyance, 234. 326. 
Absence of husband, eSBact on mar- 
riage, 18. 
Absolute rights, 10. 

iojaries to, 276. 

property, 67. 
Acceptance of bills, 133. 
Accession, title by, 64. 
Accessory, 387. 
Accommodation acceptance, 133. 

indorser, 138. 148. 
Accordance, 110. 
Account, guardian suliject to, 31. 

anneiEi8d,291. 

by mortgagee, 209. 

stated, 294. 

action of, 296. 

books, 346. 
Acknowledgment, revives a debt, 

107. 

of deeds, 249. 
Ael cf God, 180. 198. 

party, redress by, 266. 

law, «« " 269. 
AeHoperumdligmariiurt 4«.,273i n. 
Action, redress by, 970. 

on the case, 296. 

for nnisance, 311. 
Ademption of legacy, 86. 



Administration, 79. 
Ad litem, guardian, 30. 
Admiral^ jurisdiction, 9. 

jadgment, effi«t of, 369. 
Admission of adulterr, 90. 

wife against husband, 23. 

evidence of, 344. 

in case of attested instruments, 

349. 
Adultery, admission of, 20. 

efibct on curtesy, 190. 

dower, 194. 

action for, 283. 
Advancment to child, 88. 
Adverse enjoyment, 238. 

possession, avoids deed, 266. 
Affinity, efl^ct on marriage, 17. 

no title by, to proper^, 87. 
Affreightment, 166. 
Age of marriage, 16. 
Agent, 37. 

of corporation, 46. 

concealment b^, 96, n. 

of husbaodf wife may be, 23. 

entrv by, 231, 232. 

deed by, 943. 
Aggravation, in pleading, 326. 
Aggregate oMrporation, 41. 46, n. 
Air, proper^ in, 69. 
Alien enemies, not insurable, 161. 

whether land may be Md by, 

236. 

deed to, 268. 

real action against, 803. 
Alienation, power of, incident to fee, 

184. 
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Alimony, 21. 

Allowance to widow, &c., 80, n. 
Alluvion, 66. 

Alteration of contract, 110. 
deed, 268. 
writ, 313. 
Ambiguity, evidence in case of, T7. 

348. 
Amendment of return, 326. 
writ, 326. 332, 333. 
bill, 381. 
Ancient lights, 309. 
deeds, 344. 349. 
Ancillary administration, 81. 
Animals, ownership of^ 67. 
injuries done by, 68. 
no larceny of, 401. 
Animus rererlendi^ in ease of ani- 
mals, 68. 
furandi, 400. 403. 
Annuity, whether assiraable, 60, n. 
Answer in Chancery, 379. 381. 
Antenuptial contract, 24. 
Apparent right of possession, 230. 
Appeal, 271, 272. 374. 417. 
Appearance, in defence of suit, 326. 
Application of payment, 106. 
Apportionment, none of personal 

contract, 366. 
Apprentice, child may be bound as, 

26,27. 
Apprentices, 40. 

Apprenticeship, indenture of, 103. 
Appurtenances, 246. 
Aquatic rights, 176, 176. 
Arbitration, 267. 
Arraignment, 420. 
Arrest, 312. 318. 323. 

executors, &c. not subject to, 

89. 
of judgment, 373. 
Arson, 396. 

Assault, 276. 39^ 896. 
Aisets, what, 80. 

Assignment, choses, 4^. not subject 

to, 69. 
of judgment, 69. 
execution, 71. 
for creditors, 71. 1 18. 328. 
of policy, 161. 
of dower, 196. 
of lease, 261. 
trustee process, in case of, 320. 



Assumpsit, 291. 

Attachment, 312, 313. 318. 326. 
Attempt to commit crime, 384. 
to procure perjury, 410. 
to bribe, 410. 
Attendance of witnesses, 362. 
Attestation of deed, 248. 
Attested instruments, not within the 
Statute of Limitations, 108. 

proof of, 349. 369. 
Attoraey, deed by, 243. 

cannot testify, when, 361 . 
Auction, fraud at, 116. 
Audita querela^ 378. 
Auditors, 268. 
Autrrfois acquit, 422. 

convict, 422. 
Award, 267. 
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Bail, 323. 417. 
Bailment, 121. 

by deposit, 129, 
mandate, 122. 

commodatum, 123. 

power, &c., 123. 

locatum, or hiring, 126. 

effect of, 131. 
Balance of interest in witnesses, 356. 
Bank-bills, whether payment, 108. 

books, are evidence, 346. 
Bankruptcy, 69. 
Barratry, 167.410. 
Battery, 276. 396, 896. 
Best evidence, 347. 
Betterments, 303. 
BeU, whether valid, 102. 
Bigamy, 18. 
Buging. what, 167. 
BillofrighU, 11. 

sale of ship, 160. 

lading 167. 

exchange, 132. 

chancery snit commenced by, 

379. 381. 

of indictment, 418. 
Bills and notes, 182. 

form of, 186. 

negotiationy 136. 

demand and noCiee, 138. 

discharge of, 140. 
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Bilk and notet, time of ptymtnt of, 

141. 

remedies upon, 141. 

collateral liabilities, 142. 
Blank indorsement, 136. 
Bond, 92. 

of infant, 34. 

whether assignable, 69, and n. 
Books, of corporation, 46, n. 

&c., attachment of, 313. 316. 

321. 

of account, 346. 
Bottomry J 160. 
Boundaries in deed, 244. 
Breach of promise, 98. 286. 

in declaration, 333. 
Brood of animals, 67. 64. 
Building on another's land, 63. 66. 

64. 

Burglary, 397. 

Bamiug, 396. 

By-laws of corporation, 47. 



Canonical disabilities to marriage, 

19. 
Capacity to make a will, 73. 
CapiaSf 312. 
Capture, title by, 63. 161. 

sale after, 113. 

effect of, on wages, 166. 

authorizes abandonment, 170. 
Cargo, lien upon, 126. 
Carriers, 129. 166. 
Case, and trespass, 68. 

action on the, 274. 281 . 288. 296. 
Catalla, 62, n. 
Cattle, ii^nry done by, 308. 
Caveat emptor, 120. 
Certificates, when evidence, 362. 
Certiorari, 376. 
Challenge of jury, 339, 423. 
Champerty, 266. 
Chance-medley, 390. 
Chancery, 378. 

appointment of guardian by, 

30. 

specific performance in, 108. 

limitation in, 108. 

relief in, from conditioDS, 204. 

jurisdiction of mortgagee, 207. 
tmsts, 298, 224. 



Chaiacter,eTideoce of, 979. 843. 849. 
Charp^e of judge, 371. 418. 
Charitable uses, 46. 
Charter, forfeiture of, 46. 

protectbn of; 44. 48. 

party, 166. 
Charterer of ship, is owner, 152. 
Chastity, crimes against, 411. 
Chattel, estate for years is, 200. 
Chattels, real, 62. 71. 

personal, 68. 
Cheating, 406. 

Children, what included in the 

term, 28. 
Choses in action, 69. 71, 72. 91. 247. 
Church, nature, iic of, 43. 
Circumstantial evidence, 340. 
Civil disabilities to marriage, 18. 

corporation, 44. 48. 
Codicil, 76. 262. 

Collateral questions, not settled by 

judgment, 867. 370. 

liabilites, 142. 
Colloquium, 278. 

Commencement of risk, in insu- 
rance, 167. 
Commission of mortgagee, 209. 

trustee, 226. 
Commissioners, abridgment of 

dower by, 196. 
Cammodatum, 123. 
Common law, 1. 4. 

courts, 272. 

carriers, 129. 166. 

of fishery, 176. 

convenience, dLc, 181. 

and notorioos thief, 406. 

utterer, 6lc. of bills, 407. 

bairator, 410. 
Commons, 174. 
Comparison of hands, 349. 
Compensation for land taken. 182. 
Competency of witnesses, 363. 
Complaint, 414. 
Compound larceny, 401. 
Compounding of debt by adminis- 
trator, 81. 

crime, 101. 411. 
Compromise, admission by way of, 

346. 
Concealment, eflbct on contract, 98. 

in sale, 20. 

insurance, 164. 
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Ckmcluflion of deed, 348. 
Condition of bond, 93. 

effect of, on dower, 192. 
estate on, 202. 
for payment of rent, 260. 
Conditional sale, 116. 
delivery, 117. 
acceptance, 133. 
fee, 189. 
judgment, 210. 
Confirmatio chartarunit 11. 
Confirmation of infant's contract, 35. 

deed of, 253. 
Confusion of goods, 65. 
Consanguinity, 16. 19. 
Consideration, statement of, in plead- 
ing, 331. 
of contract, 97. 
deed, 244. 256. 
sale without, 1 17. 
of bills, &c., 135.138. 
Consignee, liable for freight, 158. 
Consolidation of actions, 364. 
Conspiracy, none between husband 

and wife, 21. 
action for, 280. 
indictment for, 419. 
Constitution, paramount, 5. 12. 
protects coroorataens, 44. 48. 
provision of, as to judgments, 

368. 
Construction of will, 76. 263. 

contract, 110. 
Contingent debt, 60. 319. 
estate, 186. 
remainders, 215. 
Continual claim, 231, 232. 
Continuando, 308. 
Continuance, 326. 
Contract of infant, ^3. 35. 
servant, 38. 
•incorporation is a, 48. 
cannot be apportioned, 364. 
of executor, &c, 83. 
and tort, 273. 
how pleaded, 331. 
Contracts, 92. 

nature, &c. of, 92. 
validity, 96. 
performance, 103. 
discharge, 103. 
construction, 110. 
Conversion, 289. 



Conveyance, by husband to wife, 22. 

joint tenants, &c., 228. 
Copy of deed, how proved, 243. 

when evidence, 350. 361. 
Copyright, 66. 
Coroner's inquest, 419. 
Corporations, 41. 

kinds of, 41. 

how created, 44. 

nature, &c. of, 44. 

visitation of, 47. 

dissolution of, 48. 

hold by succession, 69. 

deeds of, 241. 

devise to, 259. 
Corporators, when witnesses, 356. 
Corporeal hereditaments, 174. 
Corpus delicti, 394. 
Costs, 68. 89. 268. 375. 
Counterfeiting, 406. 
Counts in declaration, 331. 
Counties, 42. 333. 
Courts, 270. 
Covenant, not to sue, 109. 

and condition, distinction, 204. 

to stand seised, 254. 

suit on, 291. 
Covenants in deed, 99. 246. 294. 

lease, 251, 252. 
Coverture, 21. 

Credit and competency, 353. 356. 
Creditor, administration by, 79. 
Creditors, fraud against, 116. 118. 
Crime, what, 384. 
Cross-examination, 353. 357. 

bUl, 380. 
Curtesy, 187. 
Curtilage, 245. 
Custom, corporation by, 44. 

of merchants, 135, 

title by, 239. 

evidence of, 343. 
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Dam* passage for fish throngfa, 178- 
Damage feasant, 308. 
Damages, 68. 
Dartmouth College, 44. 
Date of deed, 248. 

averment of, 332. 

parol evidence as to, 349. 
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Deadfreifirht, 168. 
Deaf anddamb person, contractoft 

96. 
Death of wife necessary to curtesy, 

189. 
presnmption of, 221. 
Debitum inpraserai, tlfrc., 260. 319. 
De bonis non, administration, 79. 
Debt of record, 68. 
what, 290. 

action of, 390. 324. 376. 
Debts, lands liable for, 236. 
Debtor, appointed execator, 82. 

legacy to, 86. 
Decency, crimes against, 411. 
Decent, 96. 
Declaration, 311. 312. 
Decree, sale of ship under, 161. 
Deed, in chancery, 382. 
of married woman, 24. 
corporation, 46. 
gives seisin, 231. 
title by, 240. 
poll, 240. 
copy of, 362. 
Default, 327. 
Defeazance, 254. 

surrender of, 213. 
recording of, 242. 
Defect in road, 182. 
DfforcemenU 297. 
Degrees in real actions, 301. 304. 
Delivery of deed, 46. 241. 248. 
gift, 90. 

goods sold, 114. 117. 
of pledge, 124. 
Demand, necessary to suit against 

bailee, 132. 
for rent, 260. 
Demurrage, 166. 
Demurrer, 333. 421. 
Dependant promises, 104. 
Dqwsii, 122. 

Deposition, 360. 381. 423. 
Description of property insured, 161. 

in deed, 244. 
Descent, 236. 
Desertion by husband, 18. 
Deviation, 166. 
Devise, 259. 

by husband to wife, 22. 
when a bar of dower, 194. 
on condition, 206. 



Dilatorjr plea, 334. 
Disabilities, under statute of limi- 
tations, 108. 

in case of disseisin, 299. 
Disinheriting by parent, 26. 
Discharge under insolvent law, 70. 

of contract, 103. 109. 348. 

bills, &c., 140. 

surety, 142. 

mortgage, 211. 

bail, 324. 
Disclaimer, 303. 
Discontinuance, 296. 

of highway, 183. 
Disseisin, 230. 233. 297. 
Dissolution of marriage, 18. 

corporation, 48. 

partnership, 149. 
Distress, 266. 308. 
Distribution of estate of one de- 
ceased, 86. 
Divorce, 19. 

effect OB curtesy, 190. 
dower, 194. 
Docket, 327. 
Doors, breaking of, 313. 
Dormant title, sale of, 101. 

partner, 146. 147. 
Double insurance, 162. 

cosU, 333. 376. 
Dower, 190. 

in case of divorce, 21. 

in conditional estate, 204. 
Drunkenness does not excuse crime, 

386. 
Duelling, 393. 
Duress avoids contract, 96. 

deed, 267. 
Dwelling-house, protected, 313. 
Dying declarations, 346. 



£ 



Earnings of children, 26. 
Easements, 174. 

from location of highways, 181. 
Ecclesiastical corporation, 43. 

council, 44. 
Ejectment, 304. 

Eleemosynary corporation, 44. 48. 
Elements, property in, 68. 
Emancipation of child, 26. 
Emplements, 66. 197. 200,201. 
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Embezzlement, 406. 
Embracery, 410. 
Eminent domain, 182. 
Enfi^lish common law, 1. 
Entailment in the United Statee, 8. 
, none of chattels, 68. 
Entry, 266. 

of devisee, 264. 

in case of disseisin, 297. 

of writ, 326. 

not necessary to curtesy, 190. 

in case of dower, 195. 

for condition broken, 203. 

whether necessary to seisin, 

231. 

for non-payment of rent, 260. 
Equity of redemption, 11. 

dower in, 192. 

mortfiragee cannot levy on, 210. 

attachment of, 316. 
finor, writ of, 376. 
Escape, 323,411. 

of slave, 36. 
Escheat, 236. 

dower in case of, 198. 
Escrow, 241. 
Estate in fee, 184. 

Ui], 8. 186. 189. 

forlife, 186.236. 
years, 199. 

at will, 200. 
sufferance, 201. 

on condition, 202. 
Eetoppel, 346. 

by conveyance of joint tenant, 

dltc., 228. 

of tenant, 261, 294. 

by void deed, 266. 
Eitovers, 196. 
Estra^s, 63. 
Eviction from dower, 196. 

effect of, upon rent, 249. 
Evidence, 340. 

indirect, dLc, 341. 

against public policy, 360. 

instruments of, 361. 

by witnesses, 361. 
writings, 360. 
Ex post facto law, 13. . 
Eix turpi contractu, &c., 100. 
Examination of witnesses, 367. 
Exception in deed, 246. 
Excuse, plea of, 337. 



Excusable homicide, 390. 
Executor de son tort, 89. 
Executors, &c., 78. 

rights of, as to fixtures, 64. 
duties of in collecting goods, 80. 
pajrment of debts, 82. 
legacies, 84. 
distribution, 86. 
general liabilities of, 88. 
nave no title to lands, 236. 
Executory devise, 218. 
Execution, 376. 
assignable, 69. 

against lands of one deceased, 

81. 
executor, &c., 89. 
sale, what passes l^, 113. 
in trustee process, 822. 
set-off of, 387. 
in criminal cases, 424. 
Executed and executory contracts, 

94. 
consideration, 99. 
Expectancy, 213. 

Express and implied contracts, 94. 

290, 291. 
condition, 203. 
Extinguishment of simple contract, 

108. 
way, 179. 
dower, 192. 
equity of re- 
demption, 211. 
Extortion, 411. 



False imprisonment, 276. 281. 

return, 326, 326. 
False pretences, 406. 
Father, must support his children, 

when, 26. 

of illegitimate child, 27. 

guardianship of, 29, 30. 
Fear, necessary to robbery, 404. 
Fee simple, 184. 

no remainder after, 214. 

after a fee, 219. 
Felony, 384. 
Felonious homicide, 391. 

intent, 400. 
Feme covert, what, 21. 

sole, 21. 
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Feme corer/, bound by coiiditioD,M6. 

deed of, 243. 
Ferry, 310. 

Fictitious party to bill, ^lc,, 136. 
Fire, liability of tenant for, 198. 

effect of, upon rent, 249. 
Fish, paasagre for, 178. 
Fishery, 176. 
Fixtures. 63. 
Flats, what passes, 346. 
FUnvrish for a seal, 241. 
Flowage, 178. 

Force necessary to robbery, 404. 
Forcible entry, &c., 298. 
Foreclosure, 211. 
Foreign laws. 111. 

biU, 132. 

attachment, 317. 

judgment, 367. 
Foreman, 418. 
Forfeiture of charter, 46. 

title by, 67. 236. " 

of bond, 92. 
Forged securities, whether pay- 
ment, 108. 
Forgery, 406. 
Fraud, avoids contract, 96. 

limitation in case of, 107. | 

in sale, 116. 

of partner, 148. 

goods obtained by, 289. 

parol evidence of, 349. 

avoids judgment, 370. 
Frauds, statute of, 102. 
Fraudulent conveyance, 116. 266. 

286. 

attachment, 317. 
Freehold estates, 184. 

must commence, when, 214. 

contingent remainder, 216. 

necessary in case of use, 223. 
Freight, 166. 

and wages, 166. 

insurance of^ 163. 
Fugitive slave, 37. 
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Gaming notes, 138. 
Genend and specific legacy, 64, 86, 

andn. 
ship, 167. 



General average, 168. 170. 

demurrer, 334. 

issue, 336. 428. 

verdict, 372. 
Gift, 90. 

GUt in pleading, 329. 
Good consideration, 97.. 
Goods, 62. 
Grace, days of, 141. 
Grand bill of sale, 161. 

jury, 418. 
Grants and law distinctions, 48, n. 

presumption of, 177. 
Guaranty, 143. 149. 
Guardian, 27. 29, 30. 32. 41. 284. 
Guide-posts, 182. 
Habeas corpus^ 11. 13. 27. 288. 324. 

H 

Handwriting, 349. 
Health, injuries to, 276. 
Hearsay, 341. 361. 370. 
Heir, and executor's rights o( as to 

fixtures, 64. 

void contract of^ 96. 

looms, 173. 

assignment of dower by, 196. 

may perform condition, 206. 

seisin of; 231. 232. 

devise to, 262. 
Heirs, when the term Is necas- 

sary, 184. 186. 

deed to, 243. 
Hereditaments, 178. 
High-water mark, 176. 
Highways, 181. 
Hired servants, 87. 
Histories are evidence, 844. 
Homicide, 389. 
Husband and wife, 16. 237. 228. 

action by, 283, 284. 
Hypothecation of future property, 

113. 

I 

Idiot, cannot commit crime, 386. 
Illegal contract, 100. 

trade, insurance of, 162. 
Illegitimate children, 26. 27. 
Illicit trade, insurance of, 162. 
I Immatedai issue, 373. 



432 



INDJBX. 



Impeachment of witneee, 348. 349. 

368. 
Implied re?ocation of will, 76. 
contracts, 94. 391. 
warranty in insurance, 166. 
tmet, 224, 226. 
deviee, 263. 
Impossible contract, 103. 
Impotence; 18. 

Imprisonment for debt, 812. 376. 
Improvements, dower in, 196. 
In fiauro esUte, 214. 217, 218. 
In pari delicto^ 100. 
In rem^ admiralty jurisdiction is, 

169. 
judgment, 369. 
Inadequacy of price, eflfect on con- 

I tract, 97. 
Incapacity to contract, 96. 
avoids deed, 267. 
of witness, 364. 
Incestuous marriage, 16. 
Incidents of corporation, 46. 
Incompetency ot witness, 363. 
Incorporeal hereditaments, 173. 
commons, 174. 
aquatic rights, 176. 
ways, 179. 
rents, 183. 
Indehitatus asmmpsitf 290. 
Indenture, 240. 248. 

of apprenticeship, 103. 
Indictment, 413. 

Indorsement of bills, &c., 132. 136. 
Inducement in pleading, 329. 
Infamy of witness, 364. 
Infants, 32. 

crimes of, 386. 
wills of, 73. 
may be executors, 178. 
assignment of dower by, 196. 
deeos of, 267. 
devises of, 269. 
Injunction, 380, 381. 
against waste, 208. 
nuisance, 310. 
Information, 419. 
Injuries to absolute rights, 276. 
relative rights, 283. 
personal property in posses- 
sion, 286. 
action, 290. 
real property, 296. S07. 



Inland hill, 132. 
Inn-keepers, 128. 
Innuendo in slander, 278. 
Inquisition of office, 419. 
Insanity, eSEeet on will, 73, 74. 

contract, 96. 

in case of slander, 279. 

crime excused by, 386. 
Insimul compulassent, 296. 
Insolvency, 69. 

of deceased person's estate, 81 . 

83. 
Instalments, note payable by, 141. 

mortgage to secure, 21 1. 
Instantaneous service, 192. 
Instruments of evidence, 362. 
Insurance, concealment avoids, 

96, D. 

by part-owner, 163. 
master, 164. 

nature, dlLc., of, 160. 

subject of, 162. 

what avoids, 164. 

risks covered by, 167. 

commencement, &c., of risk. 

167. 

total loss, dlLc., 168. 

partial loss, &c., 170. 

return of premium, 171. 
Intellectual labor, title by, 66. 
Intention of testator, 76. 
Interest of money, 127. 
note, 141. 

on money paid, &c., 293. 

had and received, 294. 

of witness, 366. 
Interlocutory judgment, 374. 

decree, 381. 
/n/rvfion, 296. 

Involuntary manslaughter, 391. 
Issue, 338. 

necessary to curtesy, 189. 



Jettison, 168. 

Joinder of causes of action, 332. 
pleas, 336. 
in indictment, 419. 
Joint tenancy in chattels, 61. 

lands, 226. 
Joint tenant, deed of, 243. 
Jointure, 193. 
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Jadgment, 374. 423. 

title by, 68. « 

conclusive, 68. 

assignable, 69. 

not trusteeable, 321. 

in trustee proces8» 322. 

set-off of, 337. 

ofl^red in evidence, 863. 

in rem, 369. 
Judgments, kind as precedents, 2. 
Jurarerum, 61. 
Jurisdiction, plea to, 334. 421. 
Jury, 338. 

in chancery, 381. 
Justice of the peace, 271, 335. 414. 
Justifiable homicide, 3S9. 
Justification, plea of, 339. 

K 

Keeper in case of attachment, 313. 

L 

Laches, not imputed to infants, 33. 
Land, what, 174. 

of wife, 24. 

whether assets, 80. 235. 
Lands, tenements, ^., 173. 
Landlord and tenant, rights of to 

fixtures, 54. 
Lapse of legacy, 85. 
Larceny, 389. 

by wife, 21. 
].A8t seized, rule of, 235. 
Latent ambiguity, 348. 
I AW and grant, distinction, 48, n. 

mercnant, 135. 

of road, 182. 
Lay corporations, 43. 
Leading questions, 357. 
Lease, 200, 248. 

by joint tenant, 227. 
Leaseholds, dower in, 191. 
Legacy, 84, 

Legitimate children, 25. 
Lex loci, 16. Ill, 112. 127. 322. 
Libel, 279. 

Liberty, British and American, 10. 

12. 
Licet stepius, <fc., 333. 
Lien, 124. 

of judgment, &>c,, 377. 



Lien of mechanics, 65. 
seller, 114. 
partneri^, 146. 

part-owners have none, 153. 
upon ship, 154, 156. 
fw freight, 158. 
by attachment, 316. 
Lights, obstruction of, 69. 
Limitation of action against ezeen- 

tors, &c., 89. 
debts, 106. 
statute of, 106. 
and condition, 203. 
in case of desseizin, 309. 
plea of, 237. 
Lineal consanguinity, 16. 
Limited partnership, 146. 
Liquidated damages, on bond, 93. 
Livery of seizin, 200. 214, n. 231. 

240. 
Loading of ship, time of, 166. 
Loan, 123. 
Local actions, 333. 
Locatum^ 126. 

Lost or not lost, insurance, 161. 
Louisiana, law of, 9. 
Low-water mark, 176. 
Lunatic cannot commit crime, 386. 

M 

Magna Cfuirta, 11, 12. 
Maintenance, 101. 206. 256. 
Majority, in corporations, 47. 
Malice, in slanaer, 278. 
Malicious prosecution, 280. 
Malilia supplet, die, 385. 
Mandate, 122. 

Manure, passes with land, 246. 
Maritime contracts, 160. 

remedies, 159. 
Market overt, 112. 
Marriage, 16. 

condition against, 206. 

how proved, 284. 

title by, 71. 

revocation of will by, 76. 

hrokoft, 96. 

promise o^ 98. 

necessary to curtesy, 188. 
Married woman, will of, 71. 

may be executor, 78. 

devise by, 259. 
Marshalling of asaete, 81, n. 
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MaBter and sarraat, S6. 
of ship, 153, IM. 

vngm oft 146. 
action by , 284. 
in chaaeery, S83. 
Mmfkem, 276. 
Mechanic's lien, 66. 128. 
Medicines, aale of, 120l 
Mnmrandum erftcfeg, 164. 
Mereaatilelaw, 8. 
Merger^ 220. 263. 
Mesne frqfiUf 906, 

process, U2. I 

Messumge,Mk 
Mill, 176. 

what jMUMoa with, 246. 
Mine, dower in, 191. 

waate in relation to, 128. 
Minister of chnrcb, 41. 43. 
Miademeanoor, 384. 
Misfeasance and nonfeasance, 122. 
Miqoinder in jdeading, 332. 
Misnomer, 422. 
Bfisrepresentationjin sale, 120. 

insnrance, 164. 
proof of, 166. 
Mistake, parol proof of, 349. 
MKaimuSt 416. 
Mixed actions, 273. 
MoUiier f7iamis,&c., 276. 
Money broug^bt into conrt, 336. 
treated as land, 189. 
lent, 291. 
paid, 291. 

bad and received, 293. 
MoDument in deed, 245. 
Moral obligation, whether a con- 
sideration, 99. 
Morality, crimes against, 411. 
Mortgage, 207. 

of future property, 113. 
and pledge, 124. 
dower in case of, 192. 
what constitutes, 207. 
ef^t of, 207. 

rights, &c. of mortgagee, 208 
mortgagor, 210 
discbarge of, dz4^, 212. 
of sbip, 152. 

creates joint tenancy, 227. 
Mortmain^ 45. 259. 
Mother, 27. 

when guardian, 27. 29. 



Mutual promise, 97. IM. 
accounts, 106. 

N 



Name in deed, 243. 
Navigable river, 176, 176. 19SL 
Necessity, way by, 179, 180. 

witness from, S68. 
Negotiable iostmmants. Mi tns- 

tMsUe, 319. 
Negotiation of bills, dltc, 186. 
Negroes, carriers of, 131. 
JVeffio debet bis^ dbtc, 863. 
New trial, 872. 
Next of kin, 86. 
Night, what, 397. 
Nominal partner, 146. 
Non compos, will of, 73. 

deed of; 257. 
Non est vsveiUius, 324, 826. 
Nonsuit, 326. 
Non-tenure, 303. 
Non-user of highway, 183. 
Not guilty, plea o^ 428. 
Notice, upon bills, &c 134. 188. 

to guarantor, 144. 

of dissolutioii of paitnenhip, 

160. 

to quit, 20. 

of former deed, 242. 

to produce, 360. 
Nudum pactum, 97. 
Nuisance, 266. 309.411. 
Nul disseisin, 303. 
NuUiusfilius, 28. 

oath, 363. 

o 



Obstruction of road, 182. 
Occupancy, title by, 63. 
Office, contract for, 96. 

implied contract in case of, 295. 
Officers of corporation, 47. 

not tru8teeable,321. 
Official deed, 246. 
*• Once a mortgage, &cV 211. 
Opening to jury, 339. 
Opinion in case of will, 73. 

whether evidence, 346. 
Origin, dLc. of American law, 1. 
Ouster, 296. 
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Overdue note, indoraeroent of^ 188. 
Oyer, 333. 



Panel, 339. 
Paper credit, 132. 
Pardon, 422. 424. 
Parent and child, 26. 

authority of as to apprentice- 
ship, 40. 

action by, 283. 
Parish, 43. 

Parliament, powers o( 12. 
Parol trust, 224. 

partition, 229. 

evidence, 347. 348. 
as to will, 76. 

contract, 92. 

evidence as to insurance, 166. 
mortgage, 207. 

release of mortgage, 213. 
Parsonaee, 234. 
Part-penormance, 103. 

owners of ship, 162. 
Partnership, 144. 

nature, &c. of, 144. 

rights, &c. of partners, 141. 

dissolution of, 149. 
Partition, 196. 228. 263. 
Parties, when witnesses, 366. 

to contract, who are, 96. 
deed, 243. 
actions, 273. 291. 
Partial loss, 170. 
Particular average, 170. 
Passengers, carriers of, 131. 
Past consideration, 99. 
Patent, 66. 

ambiguity, 348. 
Pawn, 123. 
Payment, 106. 113. 
Peace, offences against, 412. 
Pedigree, 343. 
Penadty, suit for, 68. 

of bond, 92. 
Per capita, 87. 

stirpes, 87. 

my et per tout, 226. 

writ in the, 301. 

et cut, 302. 
jPerlbrmance of contacts, 103. 



Perishable goods, attaehmeot of, 

314. 
Perils of the sea, 167. 
Perjury, 100. 
Perpetuities, 184. 219. 
Personal security, 13. 
and real property, 61. 
property of wife, 71, 72. 
mortgage is, 209. 
actions, 278. 

property, only, subject to lar- 
ceny, 401. 

Petition of right, 11. 

Pignori acceptura, 123. 

Pilot, 164. 

Piracy, 406. 

Piscary, 175. 

PUce of forming contract, 106. 

in pleading, 833. 
Plea, 328. 334. 

in abatement, 334. 422. 

to the merits, 336. 

jurisdiction, 421. 
Pleading, 328. 
Pledge, 123. 

by agent, 40. 
iputaer, 149. 
Policy of Insurance, 161. 
Political and civil righto, &c., dis- 

tinction, 6. 

Polygamy, 18. 

Possession of seller, effect of, 117. 
evidence of title, 230. 
necessary to trespass, 808. 

trustee process, 321. 
Posthumous children, 88. 216. 236. 
Potior est conditio, cfc., 100. 267. 
Power of sale, in mortgage, 209. 

attorney, 244. 
Precedents, decisions are, 2. 
Post, writ in the, 302. 

litem, declarations, 344. 
Pour autre vie, estate, 186. 
Prescription, 177. 237. 343. 
corporation by, 44. 
way by, 179. 
Presentment, 419. 
Presumption of grant, 177. 237. 
£ath, 221. 
law and fact, 340. 
authority, 360. 
Presumptive evidence, 340. 
Principal and agent, 37. 
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in crime, 887. 
Private property, 13. 
ways, 179. 
wrongs, 266. 
attacnmeDt, 314. 
Privileges and appurtenances, 180. 

245. 
Probate cnnrt, appointment of, 
guardian by, 30. 
of will, 77. 264. 
bond, 103, n. 
Probate, judgment, 369. 
Prochein amt, 32. 
Profept, 333. 

Profits, insarance of^ 163. 
Promissory note, 134. 

consideration of, 100. 
Property, in things personal, 67. 
Protestofbill, 133, 134. 

in case of insurance, 170. 
Provisions, sale of, 120. 
Provocation, what excuses, 393. 
Public agent, 39. 

administrators, 79. 
policy, 96. 100. 360. 
ways, 181. 

documents, 341. 361. 363. 
wrongs, 383. 

against the sovereignty, 

&c., 388. 
life, &c., 389. 
prop?rty, 396. 
justice, &c., 408. 
Punishment, 384. 423. 
Purchase, title by, 240. 
Putative father, process against, 27. 

Q 

Qualified property, 67, 131. 

fee, 135. 
Quantum meruit, 291. 

valebant, 291. 
Quarantine, 195. 
Quarry, dower in, 191. 
Quasi corporations, 42. 
Quibus, writ in the, 301. 
Quid pro quo, 97. 
Quit claim deed, 246. 248. 



R 



Railroad, 183. 



Raflroad, corporation, liability as 

carriers, 180. 
Rape, 396. 

Real estate, corporeal, 183. 
property, 51. 173. 

partnership in, 147. 
actions, 273, 301. 
Reasonable time, 206, 269. 
Receipt may be explained, 349. 
Receptor, 313. 
Recognizaace, 69, 413, 417. 
Re-commitment of award, 269. 
Recording of partnership, 146. 
Records, proof of, 361, 363. 
Redress of private wrongs, by act 

of one {MUty, 265. 
arbitration, 267. 
act of law, 269. 
action, 270. 
Re-examination of witness, 358. 
Registry of ship, 161. 
deed, 242. 
lease, 252. 
Reipublica interest, ^c, 863. 
Rejoinder, (&c, 328. 
Relation of assignment of dower. 

196. 

Relationship, what, 16. 
Relative rights, 15. 
Release, of debt by administrator, 

81. 

contract, 109. 

bill, &c., 140. 

dower, 193. 
Religious belief of witness, 353. 
Remainder, 213. 

in cliattels, 62. 

whether dower in, 192. 

and reversion, 220. 

man, deed of, 243. 
Remedies, forms of in the United 

States, 7. 

upon bills, &c., 141. 
Remitter, 270. 
Rent, 248. 

upon lease at will, 201. 

and reversion, 219. 
Rents, 183. 

of wife, 72. 
Repair of ways, 180. 182. 

covenant to, 199. 

mortgagor not bound to, 208. 

landlord not bound to, 252. 
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Repairs by joint tenant, &c., 229. 
Repleader, 373. 
Replevin, 267, 286. 

bond, 103, n. 
Replication, 328. 337. 381. 
Reports, contain the common law, 4. 
Representation, 87. 
Republication of will, 262. 
Reputation, injuries to, 277. 

evidence, when, 284, 342. 
Resgesta, 342. 

inter alios, 364. 
Rescinding of sale, 116. l2l. 
Reservation in deed, 246. 
Residuary legatee, 86. 
Respondentia^ 160. 
Respondeas ouster, 373. 
Restraint of trade, 101. 
Resulting use, 222. 
Retainer, by executor, 270. 
Retraxit, 327. 
Return of premium, 171. 
writ, 326. 
execution, 378. 
Reversion, 192.219,220. 
Review, 376. 
Revivor, 381. 

Revocation of will, 76. 262. 
gift, 91. 

submission, 267, 268. 
Right of possession, 230. 

property, 230. 
Rights of things personal, 61. 

real, 173. 
Riot, 412. 
Rivers, fishery in, 176. 

title to, 176. 
Robbery, 401. 
Rout, 412. 
Rule of court, arbitration by, 268. 
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Sale, 112. 

definition of, 112. 
in market overt, 1 12. 
of thing not existing, 113. 
efiect of between parties, 113. 
as to creditors, &c., of 
vendor, 116. 
vendee, 118. 
by way of assignment for cre- 
ditors, 119. 



Sale, warranty in, 119. 

Sample, sale by, 120. 

Schoolmaster, 26. 

Scire facias, 323, 324. 376. 

ScroU, 241. 

Sea, 176. 

Seal, 241. 

Seaworthiness, 166. 

Seal of corporatioDy 46. 

Seamen, 164. 

Secret trust, in sale, 117. 

Seduction, 98. 284. 

Seisin, 231. 

necessary to curtesy, 188. 
Self defence, 266. 390. 
Separate maintenance, 21. 
Service of writs, 312. 
Set-off, 320. 337. 
Severance of joint tenancy, 227. 
Shakers, child detained by, 27. 
Shares, attachment of, 316. 
Shelly's case, 216. 
Shifting use, 222. 
Ship, ownership of, 62. 64. 

lien upon, 126. 
Shipping, 160. 
articles, 164 
title to vessels, 160. 
ship-owners, 162. 
master of ship, 163. 
seamen, 164. 
afBreightment, 166. 
general average, 168. 
salva^, 169. 
maritmie remedies, 169. 
Ship-owner, lien of, 126. 1(KI. 
Ship's husband, 162. 
Shipwreck, sale after, 113. 

shore, 176. 
Signing of will, 260. 
Simple contract,92. 

larceny, 399. 
Single bond, 92. 
Slander, 277. 334. 
Slavery, 36, 174. 406. 
Sale of highway, title to, 181. 
Sole corporation, 41. 46, n. 
Special agents, 38. 
demurrer, 334. 
plea, 336. 422. 
verdict, 372. 
Specialty, 92. 

implies coniidenaion, 100. 
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Specifie legacy, 84. 

artieles, note for, 141. 

performance, 380. 
Specifications of definiee» 835. 
Spring, title to, 178. 
fitomnng- mtUe, 420. 
Statute of limitations, 106. 

aa to in&Qt, 33. 

Statute of fra»l8> lOSk 

uses, 221. 
Statutes, common law modified by, 

4.8. 

form of pleading, 330. 

bow proved, 363. 
Stoppage tn trmmitUf 114. 
Stultify himself, party may, 96. 
Sub-agent, 38. 40. 
Submission to arbitration, 267, 269. 
Subpctna^ 362. 381. 
Subscribing witneaaes, 74. 349. 369 
Subscriptions, 98. 

Submersion, whether total loss, 169. 
Subornation qfperjwry^ 409. 
Subsequent condition, 207. 
Succession, title by, 69. 
Support of children, 26. 

parents, dtc., 26. 
Sureties of the peace, 413. 
Surety, 142. 292. 

mortgage to indemnify, 211. 
5urp/ttM|^e,331. 

Surrender, 268. 

effect on remainder, 218. 

by bail, 324. 
Survey of ship, 166. 169. 
Survivorship of action, 88. 

joint tenant, 227. 
Surviving partner, 160. 

of actions, 273. 
Sworn copy, 362, 363. 



TMngi in larceny, 399. 

robbery, 402. 
TdleS'tnen, 338. 

Tajudion and representation, 14. 
Tenancy in common, 61, 228. 

dower in case of, 196 
Tender, in case of mortgagee, 212. 

plea of, 336. 
Testamentary guardian, 29. 
Testimony of witnesses, 368. 

1, 61. 



Timber; entting of, 197. 
Time, and place of performing eoD> 

tract, 106. 

of payment of bills, &^, 141. 

performing condition, 206. 

in jdeadmg, 332. 
Titie, 63, 230. 

by original acquisition, 63. 
occupancy, 63. 
f accession, 64. 

intellectual labor, 66. 

by act of law, 67,236. 

forfeiture, 67. 

judgment, 68. 

succession, 69. 

insolvency, 69. 

marriage, 71. 

testament, &c., 73. 

transfer by act of party, 90. 

to vessels, 160. 

deeds, 174. 

by deed, 240. 
devise, 269. 
Took, attachment o( 316. 
Tort, 273. 

infant liable for, 34. 

corporation liable for, 46. 

whether executor liable for, 88. 
Total loss, 168. 
Town, 42. 

ways, 181. 
Tradition, 342. 
Transitory actions, 333. 
Treason, 388. 
Trees, 66. 64. 186. 
Trespass, 287. . 

vi et armii, 276. 

and case, 68. 

on the case, 274. 281. 288. 

ab initio, 287. 308. 

for mesne profits, 306. 

qu, claus, 307. 
Trover, 288. 
Trust, 223. 

secret, 117. 
Trustee, concealment by, 96, n. 

purchase by, from cestui, 107. 

to preserve remainders, 218. 

compensation of, 226. 

proMss, 317. 
Truth, in slander, 278. 

and veracity, 343. 349. 
Turnpike, 183. 
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Tutor, 26. 
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Uncertainty, of way, 180. 
Unconscionable contracts, 96. 
Underlease, 197. 261. 
Underwriter, 161. 
Unwholesome provisions, 412. 
United States Courts, 9. 271. 
Unlawful assembly, 413. 
Unwritten law, 1. 
Usage, 112. 140. 
Use and occupation, 294. 
Usesand trusts, 221. 
Usury, 138. 
VUering, in case of forgery, 40 



Valuable consideration, 97. 
Value received, 136. 
Valued policy, 162. 
Variance, 277. 331, 332. 
Venue, 333. 
Verdict, 371. 

Visitation of corporation, 47. 
Void marriafire, 16. 

and voidable, 33. 267. 

contracts, 96. 

note, 138. 141. 

condition, 204. 

&c. deeds, 266. 
Voir dire, 364. 366. 
Vote, may pass lands, 46. 

w 

Wager, 102. 

policy, 163. 
Wages of seamen, 164. 169. 

insurance of, 163. 
Waifs, 63. 
Waiver, of demand, dtc., 140. 

tort, 294. 

of contrac , 109. 

lien, 125. 

warrant, 416. 



7. 



Waninty, 119. 

in case of insurance, 164. 166. 

deed, 246. 248. 
Waste, 197. 208. 

by executors, dbc., 89. 

mortgiigor, 208. 

joint tenant, dtc., 227. 
Water, property in, 69. 174. 176. 

Way-going crop, 66. 

Wa;rs, 179. 

Wharf, what passes with, 246. 

Widow, administration by. 79. 

Wild lands in, 191. 

Will, who may make, 73. 

what is a, 74. 

revocation of, 76. 

construction of; 76. 

probate of, 77. 

estate at, 200. 

necessary to crime, 384. 
Windows, 69. 

Wi^ott/roourw, indorsement, 138. 
Witnesses to deed, 248. 
wUl, 260. 

impeachment of, 343. 368. 
atteodanoeof, 362. 
testimony of, 363. 
incompetency of, 363. 
examination of, 367. 
to prove perjury, 409. 
Wrecks, 63. 
Writ, 311. 

of entry, 301. 
right, 304. 
inquiry, 326. 
protection, 362. 
error, 376. 
review, 376. 
Writing, what contracts must be in, 

102. 
Wrongful seisin, not sufficient for 

dower, 193. 



Years, estate for, 198. 
Young of animals, 67. 64. 
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